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HE type of in- 
ferior court be- 
came well deter- 
mined at an early 
period’ in Ameri- 
can history. The 
need for a court 
of minor jurisdic- 
tion in every back- 
woods settlement 
was a controlling factor, and other ele- 
ments which helped to shape the office 
are not hard to find; it was eminently 
practical to make the office of justice of 
the peace a fee office because then, as 
now, it was more important to have the 
semblance of economy than its substance ; 
it was inevitable that the incumbent 
should be in most cases a layman, be- 
cause there were not enough lawvers to 
supply judges for such a thoroughly de- 
centralized system; finally, lawyers were 
not held in as good repute then as 
now. 

Little more than the name was bor- 
rowed from England. The English jus- 
tice of the peace has no civil jurisdic- 
tion; he must be a man of property; his 
commission is from the government, put- 
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ting him above local attacks, and his 
tenure is indeterminate, practically 
equivalent to life tenure. 

That there was genuine need for such 
a local judge and court as was developed 
in America in the eighteenth century is 
attested by the spread of the institution 
to nearly all of the states north, south, 
and west. It filled a need. We need not 
attempt to appraise its worth under the 
conditions which gave it birth, because 
those conditions have disappeared in most 
of the states, so that the lay judge, paid 
by fees, isolated and uncontrolled, is an 
anachronism generally condemned and 
mourned. 

Although in the extraordinary spread 
of the institution there have been in- 
numerable petty variations, the justice of 
the peace court has remained true to 
type in its few essentials; knowledge of 
the law has never been required of the 
incumbent of this office; compensation 
has always been by fees; and usually se- 
lection has been by the local electorate 
for a short term. A corollary to these 
features has been the general dependence 
upon a jury by all determined litigants, 
and so many appeals and retrials that the 
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inferior court has come to be a mere 
outer porch to the temple of justice. 
That the traditional justice of the peace 
court was tolerable only where population 
was thin is proved by the departure from 
the type in cities as soon as they attain a 
size beyond that of the average county- 
seat town. Some inventiveness was dis- 
played in creating special inferior courts, 
but on the whole it has been more a 
matter of the imitation of mediocre legis- 
lation. These courts have borne various 
names and have received various slices 
of jurisdiction. They have been quite 
uniform in providing fixed salaries and 
requiring the magistrate to be a lawyer. 
The specially created magistrates for 
cities, exercising either limited criminal 
or civil jurisdiction, showed at first a 
great improvement. But the city grew 
larger still, until there was a consider- 
able number of such inferior judges, and 
then again irresponsibility and decentrali- 
zation appeared to produce symptoms 
very similar to those of the small city 
relying upon the J. P. In fact this in- 
termediate type of inferior judicial offi- 
cer, serving under various names in large 
cities, linked with “practical’’ politics, 
became so frankly a servitor of the Devil 
as almost to overshadow all other judicial 
and municipal evils in recent years. This 
resulted in the municipal court move- 
ment, which, by elevating the office, unit- 
ing the judges under a responsible leader- 
ship, providing publicity, and other ex- 
pedients, has done wonders for a number 
of the larger cities. The limitations of 
this last form are already apparent; in 
cities which have not reached this stage 
the condition of the inferior courts is 
tolerable or not just in proportion to the 
size of the city and the consequent num- 
ber of magistrates and relative obscurity 
of the office. In smaller cities and coun- 
try districts subject to modern conditions 
of life, having good transportation by 
rail, trolley lines, and auto road, having 
easy communication by telephone and 
rural mail delivery, having in brief the 
conditions which go naturally with or- 
ganized social and industrial life, the jus- 
tice of the peace has become the loose 
spoke in the wheel of local government. 
The only place where ominous discon- 
tent is not present is in the more remote 


and undeveloped regions which still ap- 
proximate the typical American ,condi- 
tions of a century ago. 

In all the change that has taken place 
in attempting to solve the problem of in- 
ferior jurisdiction by adaptation to local 
conditions, there has been much of in- 
terest to a student of the evolution of 
legal institutions, but there has been but 
little conscious effort to understand the 
entire problem and to cope with the situa- 
tion in a fundamental way. It may be 
that progress can only be by short and 
spasmodic hitches, but if so there is all 
the more reason why a model should be 
provided so that each little step may be in 
the right direction. 

With this preface let us proceed to a 
consideration of the ultimate types of in- 
ferior courts and judges. Speaking 
broadly two general fields claim our at- 
tention,—the large center of population 
requiring numerous judges, and the 
average well-settled county with one or 
more small cities. These will be taken 
up in the order given, and then will fol- 
low consideration of the city, which 
seems to fall midway between the two 
classifications. 


The Metropolitan District. 


There are excellent reasons for making 
the judicial district large enough to in- 
clude, with any large city, its suburbs and 
other outlying territory most convenient- 
ly administered with it, rather than limit- 
ing it to the city proper, as has been 
done quite generally. Administering jus- 
tice is only in slight degree, if at all, a 
municipal function. In many cases the 
county in which the large city is located 
would be proper for the district, but there 
should be no hesitation in carving out a 
district on arbitrary lines to suit the ex- 
ceptional case. 

Since the creation of the municipal 
court of Chicago it is impossible to think 
of the administration of justice in the 
metropolitan district except in terms of 
judicial organization. Nobody will dis- 
pute the proposition that judges must be 
organized if they are to attain a full 
measure of efficiency in the administra- 
tion of justice under metropolitan condi- 
tions. As well imagine a department 
store in which all the employees are per- 











mitted to participate at will in any one of 
a score or more of different activities, or 
to determine their places by mutual nego- 
tiation, as to imagine a large city bench 
doing its work efficiently without central- 
ized management and control. Of course 
it is understood that management and its 
synonyms must be 
taken to apply 
solely to the ad- 
ministrative side 
of the judicial 
function. It is not 
to be presumed 
that any central 
body or official is 
to direct the deci- 
sion of the indi- 
vidual judge in a 
particular cause, or 
otherwise _ affect 
the essential judi- 
cial function. Ex- 
perience has amply 
demonstrated there 
is no occasion for 
worry on this 
score; the authori- 
tative head of an 
organized _court, 
though exercising 
the largest powers 
in directing the ac- 
tivities of associate 
judges, cannot 
abuse this power 
by influencing de- 
cisions. The “managed” judge is ordi- 
narily placed where he can accomplish 
the largest volume of that kind of work 
which he is best adapted to perform. 
Any attempt to subject him to coercion 
in a particular cause would mean ruinous 
scandal for the presiding judge. 

So, while there is no question whatever 
that there must be organization of re- 
sponsibility for administrative acts, with 
centralized authority, there remains a 
question of magnitude which has not 
been determined. It is whether we shall 
continue our present horizontal division 
of judicial power in large centers, with 
inferior courts below a certain jurisdic- 
tional line, and courts of complete trial 
jurisdiction above. If we take the view 
that the caste system for the judiciary is 
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desirable per se, and that the judicial 
system, though crowned with almost un- 
earthly juristic wisdom must have medi- 
ocrity for a foundation, it is a simple 
matter to outline the nature of the or- 
ganzied court of inferior jurisdiction in 
the large center. 


The municipal courts 
of Cleveland, 
Philadelphia, At- 
lanta, Allegheny 
county, and others 
present consider- 
able experience 
which is readily 
accessible. The 
Chicago municipal 
court is not in- 
cluded in this list, 
because it has a 
large slice of nisi 
prius jurisdiction, 
to which fact may 
be ascribed a con- 
siderable measure 
of its local import- 
ance and success. 
But it is possible to 
oppose the idea 
that a _ separate 
court of limited 
jurisdiction is nec- 
essary or desirable 
in the large city 
where there are 
numerous judges 
specializing in a 
number of fields 
more or less technical, but all of first- 
rate importance, in a social way, if not in 
a juristic way. The proposal to create 
deliberately an inferior court to meet 
these varied and little-understood con- 
ditions puts one in mind of the mythical 
absent-minded man who made a hole in 
his door to accommodate the family cat, 
and then, upon due reflection, made a 
smaller door for the family cat’s kitten. 

The existence of several grades of 
judicial officer appears necessary in rural 
districts from the nature of the admin- 
istrative problem. We do not provide a 
judge of nisi prius jurisdiction for the 
smaller controversies of every township 
for the reason that we do not’ provide a 
railroad spur to reach every farm. The 
judicial hierarchy has persisted in the 
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city because the city is only a grown-up 
town, and there has never been compre- 
hensive reconstruction. Reasons in op- 
position to a distinct inferior judicial 
organization in the large city may be 
stated briefly as follows: 

1. Any division of the judicial force 
into two rigid classes the units of which 
are not interchangeable is certain to limit 
the efficiency of the working force. 
The efficiency of city judges depends 
upon specialization. The entire body 
of judges should be available for selec- 
tion in order that the right man and 
the right field of work may be brought 
together. 

2. Any division whatever of the ju- 
dicial force destroys that unity of re- 
sponsibility which is necessary to the 
most efficient performance. One of the 
principal reasons for the costly, tedi- 
ous, uncertain, blundering, and antiso- 
cial administration of criminal justice 
in the large city, a field in which but 
little progress has been made in the 
last half century, and which is often 
a disgrace alike to bar and bench, lies in 
the formal division of judges, so that one 
class is responsible for conducting ex- 
aminations and trying those accused of 
misdemeanor, and another class for try- 
ing those charged with felony. All that 
is needed further to create a judicial 
jungle in which the professional criminal 
can conceal himself, while the feeble- 
minded delinquent is made a scapegoat, 
is a grand jury and a politician-ridden 
prosecutor’s office. 

3. It is to-day impossible to say that 
the judge who passes on so-called lesser 
offenses and conducts examinations on 
more serious charges is performing a 
less important function than the judge 
clothed with power to conduct a mur- 
der trial; the contrary is more nearly 
true. The importance of the first screen- 
ing of offenders is more clearly empha- 
sized by every step forward in this field. 
The psychopathic laboratory is throw- 
ing a flood of light on judicial proceed- 
ings which until recently were largely 
perfunctory because of ignorance. It 


1The most thoroughly specialized court is 
the municipal court of Chicago, with twelve 
divisions in which its thirty judges function. 
See Seventh Annual Report, pp. 84-106 


will not be long until the sight of a 
cheap politician sitting as magistrate in 
the case of a boy who has committed his 
first felony (a majority of first felonies 
are committed by males during the ado- 
lescent period) will cause one to shud- 
der, just as now our senses revolt at 
pictures of the rack and thumbscrew. 

After Chicago’s recent experience, no 
city can consider its judicial system com- 
plete without specialized tribunals for 
women offenders, and for boys too old 
for the juvenile court and yet not men. 
These branches and the domestic rela- 
tions branch need to be supplemented by 
the psychopathologist. One who has 
seen the mentally incompetent winnowed 
out from these courts can never again 
think of this work as being in any sense 
“inferior.” To relegate such work to 
judges of inferior jurisdiction means 
that the community is cheating itself; 
it is trying to balance the egg on the 
small end. 

4. It becomes more difficult every year 
to determine what functions are appro- 
priate to an inferior court in a large 
city. The juvenile court, which is as 
ministerial as any branch, needs full 
equity jurisdiction. The domestic re- 
lations branch, though originating in a 
court of limited jurisdiction, is also in 
need of complete trial jurisdiction, so 
that divorce may be treated in the same 
tribunal with lesser family troubles. A 
dividing line in_ these _ social-legal 
branches is found to be exceedingly em- 
barrassing. 

5. The litigants involved in small civil 
causes are as much entitled as anybody 
to say whether their causes are “pettv.” 
There is a potential significance in every 
controversy. How many crimes of vio- 
lence have arisen directly from the re- 
bellious and suffocating sense that there 
is no justice for the poor! Success in 
the trial of small civil causes depends up- 
on avoiding the expense of a jury trial. 
It is necessary to accomplish this that the 
judge should be competent, and that he 
should have the confidence of the pub- 
lic. Judges widely known as not being 
“inferior” are therefore required, if jus- 
tice is to be a reality, instead of a bar- 
ren abstraction, to a majority of the peo- 
ple in every large city. 
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6. Because judges who can handle the 
commoner causes with tact and dignity 
are not plentiful, and because such work 
is often a severe tax upon the nerves of 
the judge, it is unfair to make the salary 
depend upon the extent of jurisdiction 
exercised. Differences in salary had bet- 
ter depend upon length of service. 

7. There is no proof that cheaper 
judges for certain popular courts would 
effect any ultimate saving. All present 
experience points to the opposite con- 
clusion. Economy lies in getting a right 
and lasting adjudication in the first in- 
stance, and this requires exceptional men. 
Our present system is a negation of this 
fact, and that is why it should be de- 
stroyed. 

It is already apparent from the suc- 
cess of the organized court, demonstrated 
in Chicago, Pittsburgh,? Cleveland, and 
other cities, that judges of general juris- 
diction in large cities must also be or- 
ganized if they are to attain any substan- 
tial measure of efficiency. Enacting more 
rules is folly. Fewer rules and a respon- 
sible judicial manager to see that they 
are sensibly construed is all that is re- 
quired. Recent inventions in the field of 
judicial administration all point toward a 
breaking down of the traditional hori- 
zontal division. While it is of course 
possible that development will be ar- 
rested, and two grades of courts and 
judicial service will be retained, it seems 
as improbable as it is unwise. 


Inferior Courts in Rural Districts. 


We have seen that wherever popula- 
tion increases and the volume of judicial 
business is such that the competing juris- 
diction of fee-paid lay judges becomes 
intolerable, the community acquires by 
special legislation an inferior court 
which, in a considerable measure, re- 
lieves the situation. The trouble is that 
either the special act merely banishes the 
J. P. only from the incorporated city, 
or else leaves him to compete with the 
municipal court if it be given county- 
wide jurisdiction. The latter situation 
exists in over thirty Wisconsin counties. 
In only one state has any comprehensive 
scheme been tried. In New Hampshire 


2 County court of Ategheny county. 


two years ago the state was districted 
arbitrarily, and judges of limited juris- 
diction were provided to take the places 
of the rural justice of the peace and the 
municipal court judge. This plan doubt- 
less results in improvement, because it 
centers responsibility. The unit of ter- 
ritory, instead of being the township, 
becomes rather a goodly portion of a 
county, which is in accord with modern 
methods of travel and communication, 
the substantial factors of administration.® 

In a small state comprising a high 
grade and fairly homogeneous citizen- 
ship, numerous autonomous judges of 
limited jurisdiction may be counted up- 
on to function well. But no such plan 
solves the problem for the more com- 
mon type of district. Nor can such a 
system readily be made a co-ordinate 
part of an organized state system, es- 
pecially in a large state. 


In practically all states the county is 
recognized as the natural territorial unit 
for the administration of justice. In a 
number of states there is a county court 
which offers a nucleus for forming a 
model county court system. The trouble 
in such states has been that the county 
court judge has shared responsibility for 
the exercise of the lesser jurisdiction 
with rural justices who have been en- 
tirely independent of him, and for fa- 
miliar reasons have more and more come 
to stand in the way of progress. The 
shortest step to efficiency would be to 
make the county court judge solely re- 
sponsible. To accomplish this it is only 
necessary to make the country justices 
his deputies. (From this stage, to pre- 
vent confusion, we will refer to the re- 
formed justices as district magistrates. ) 
An intelligent application of the pro- 
posed plan would involve districting the 
county. The idea would be to make as 
few districts as possible, and yet provide 
enough .magistrates so that no litigant 
would have to go more than a few hours’ 
travel to reach court.* 

The magistrates should also be deliv- 


3 New Hampshire P. A. 1913, chap. 169. _ 
#For more complete presentation of what is 
substantially the plan here outlined, see Bul- 


letins VI. and VII. Am. Jud. Soe., Cal. L. R. 
Nov. 1914, and Proc. First Conference for Bet- 
ter County Government in New York State. 
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ered from the fee system. Some will 
serve in good-sized towns where there 
is considerable business, and will de- 
serve adequate compensation, but most 
of them will have but little to do, 
and a salary of $100 to $200 should 
purchase as good service as any great- 
er sum. The idea is that every such 
district will have men of substantial 
worth who will willingly accept a place 
in a responsible judicial system. Their 
local standing and practical judgment, as- 
sisted by expert direction, will permit 
just that flexible, informal, and decen- 
tralized procedure which has always been 
aimed at in this country, and which seems 
to exemplify the American instinct for 
local government. The type would be 
that of the local Solomon, whereas the 
J. P. too often suggests Dogberry. 

With this hopeful view of enlisting 
amateur talent, there must be considera- 
tion of means for overcoming known de- 
fects. The county court judge must be 
kept in mind as the central figure. He 
can be made responsible by giving him 
power to assign causes to district magis- 
trates and transfer causes from magis- 
trates to his own calendar. In other 
words, the magistrate may be given juris- 
diction to try all civil causes within the 
jurisdiction of the county court by con- 
sent of the parties; all civil causes as- 
signed by the county judge; and all aris- 
ing in his district in which transfer is 
denied by his superior. 

The county court judge should be per- 
mitted to hold court at will anywhere in 
the county. He might be required to sit 
with each district magistrate at stated 
times once every month or every two 
months. It would probably be well to 
forbid the magistrate to preside over a 
jury in any cause, civil or criminal. This 
would prevent practice in the magis- 
trate’s court from becoming formal. But 
a jury could be made up specially upon 
the arrival of the county judge. At the 
county seat there should be a jury panel 
once a month, and all trials in felony 
causes and jury trials in misdemeanor 
causes should be tried there in order to 
centralize the criminal law administra- 
tion. The magistrate might be permitted 
to try cases of misdemeanor with waiver 
of jury, subject to the right of. the 
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county judge to transfer the matter to 
his own calendar either on motion or 
without. 

The system should be further knit to- 
gether by making every district magis- 
trate a deputy of the county court clerk. 
Each should keep his own docket and 
issue process on behalf of the county 
court. 

There is reason to believe that in a 
county not exceeding 40,000 in popula- 
tion one such county court judge could 
take care of all the civil business up to 
a jurisdictional limit of $500. It would 
be well, however, to make this jurisdic- 
tion concurrent with that of the district 
or circuit court, so that there may be an 
easy outlet for local litigants who dis- 
trust the impartiality of their judge. 
Abuse of the privilege of beginning small 
suits in the higher court may be pre- 
vented by providing that the plaintiff 
shall be soundly mulcted in costs in case 
he does not recover all that he claims. 

In criminal jurisdiction the local court 
should have a wide scope, but there 
should also be opportunity for the ac- 
cused to elect as between the local and 
general court in all charges of the grade 
of felony. It is suggested that the local 
court be permitted to try, with consent, 
all criminal causes except when murder 
or some forms of conspiracy are charged. 

The new court should also embrace the 
county probate jurisdiction, or perhaps 
perferably only uncontested probate mat- 
ters, leaving the small remainder to the 
higher court. This merger of jurisdic- 
tion would enable the new plan to show 
economy of operation from the outset, 
and disarm critics who fear to depart 
from the fee system for magistrates. 

Counties having a population in excess 
of 40,000 are to be accommodated by 
providing an additional county court 
judge for every additional 30,000 of 
population. The senior county court 
judge should be held responsible for the 
court by permitting him to assign his as- 
sociates. Where there are two such 
judges one might always hold court at 
the county seat and the other supervise 
the districts, or they might specialize in 
the civil and criminal fields. 

With four such judges there would be 
a population of more than 130,000 within 
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che county. Such a county would have 
permanently three nisi prius judges and 
probably a probate judge. With a total 
of eight judges in a county, the question 
of unification would be presented. The 
question is best submitted in this form,— 
Would it be better to continue the hori- 
zontal division, depend upon the organi- 
zation as above proposed for the in- 
ferior branches, and allow the judges 
of general jurisdiction to function ac- 
cording to the system in vogue in the 
state, or would it be better to treat the 
county, or its largest city, as a metropoli- 
tan district, and unify all judicial pow- 
ers within the district into a single or- 
ganization? 

We are not prepared to answer such a 
question. More data will be accessible 
when the question actually arises as a 
practical problem. The arguments 
against a divided organization recited in 
the first half of this article would apply, 
though with less. insistence than in a 
city of half a million having from fifteen 
to twenty judges. Something would de- 
pend upon the distribution of popula- 
tion in the state, and the system in vogue 
for the direction of nisi prius judges. 
In states like Kentucky and Nebraska, 
having each but one city of importance, 
the experiment of a unified local court 
might well be tried, especially if the 
courts of the entire state have not been 
reorganized on an efficiency basis. 

Returning to the typical county, which 
does not exceed 40,000 in population, it 
may be said that the county court judge 
may well be elected, since the position 
is highly conspicuous and the district 
wieldy. There is also the consideration 
that the duties call not so much for high 
juristic attainments, as for general ad- 
ministrative ability. 

But the district magistrates, being in 
a manner deputies of the county judge, 
must be expertly selected. A good plan to 
give the county judge control, and at the 
same time to save him some solicitation, 
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would be to have the county board make 
the selection with the consent of the 
judge. 

Having finally sketched in the model 
for an inferior court adaptable to the 
average well-settled county, it only re- 
mains to suggest that this system, al- 
though decentralized thus far, should, 
for its highest development, become part 
of a completely organized state court 
system. The advantages to the local 
courts through such unification would be 
numerous. They would all be respon- 
sible to a single state judicial manage- 
ment; they would be visited from time 
to time by a presiding justice of county 
courts who would be their representative 
in the state judicial council, which would 
have powers of rule-making subject only 
to legislative interference; the county 
court judges would be required to keep 
records uniformly and to report monthly 
or specially, as required, to state head- 
quarters ; the county court judges would 
be local masters for the court of general 
jurisdiction; and finally all such judges 
would be required to meet once a year 
to exchange experiences. 

It is hard to put one of these benefits 
above another, but the matter of monthly 
reports is especially significant. We 
have a great need for intelligently pre- 
pared statistics concerning the adminis- 
tration of justice civilly and criminally 
throughout the state, and especially from 
the ground story tribunals. It is a stand- 
ing disgrace to our judicial system that 
no such statistics are available. Their 
lack results every now and then in prac- 
tically every state in more absurd and 
experimental legislation than would be 
required to clear up the entire judicial 
muddle on a rational basis. 


et 
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Have Public Ships of Germany 
Committed the Crime of Piracy? 


BY DANIEL CHAUNCEY BREWER 
Of the Boston Bar 


[Ed. Note—The public press is filled with statements that the sinking of merchantmen by submarines is an act of 
"piracy". That the use of this term is inapt and unjustifiable under the accepted definitions of that offence is shown in 
this article prepared several weeks ago by an eminent member of the Boston bar. 

The recent sinking of the ill-fated Lusitania, with deplorable loss of life, confers a special interest and timeliness 
upon this article which is presented to promote accuracy of statement, without in any way approving of the submarine 


policy of Germany. } 


/ IRACY is a word 
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that suggests the 
deepest depravity. 
So execrable is 
the crime, that 
modern __ society 
thinks of it as dis- 
associated with its 
affairs, and only 
in connection with 
barbaric periods of the past or with the 
far-distant waters of the China seas. 
Therefore when a direct statement is 
made that piracy has been committed 
in latitudes unfamiliar with the name, 
and by the citizens of a state which is 
highly organized, there is occasion to 
make sure of the allegations, and then to 
give the matter serious attention. 
There is little doubt as to the charge 
itself. In no way does it resemble a se- 
cret indictment. The press not only in 
belligerent England and France, but also 
in neutral America, has printed it in let- 
ters as black as the crime itself—pre- 
eminently in connection with the work of 
submarines in the seas about Great Brit- 
ain, and again in the case of the Eitel 
Friedrich, which is far less provocative 
of criticism. Two comments of a highly 
respectable English journal with a world 
circulation, upon the extraordinary de- 
velopments which followed the use of 
German submarines, will serve to illus- 
trate the attitude of critics. One refers 
to “those Hun-named submarines, rightly 
described by Mr. Churchill [note that 
government officials are using the word], 
in a speech which deserves to be called 
splendid and inspiriting, ‘as the instru- 
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.against all nations. 


” 


ments of open piracy and murder.’ 
The other refers to the notice emanating 
from the admiralty at Berlin as follows: 

“That the United Kingdom has prac- 
tically been placed under a blockade, that 
the surrounding waters were to be re- 
garded as a war region, that all merchant 
vessels found therein were liable to be 
sunk offhand, without statutory warning 
or benefit of clergy to the crew or pas- 
sengers, while neutral shipping was 
warned that owing to the exigencies of 
the situation, it might incur the fate 
which in this wickedly capricious and 
undiscriminating world so often involves 
the innocent with the guilty.” 

Then recapitulates the attitude of the 
ministry— 

“To which the British government re- 
plied: To destroy ship, noncombatant 
crew, and cargo is nothing less than pi- 
racy on the high seas.” 

Here is a concrete accusation, voiced 
by a decorous organ of the orderly ele- 
ment in society, and it is but one of a 
thousand. If there is warrant for it, the 
neutral world must take early and ag- 
gressive action, because piracy is a crime 
If it be untrue, the 
hateful phrase should be recalled and 
more caution used in future. 

Reference has been made to the orders 
issuing from Berlin, “two days and six 
months after the opening of the war,” 
and which, it may be added, were 
characterized by the journal, which 
is quoted, as not unlike a_ similar 
one promulgated from the same city a 
hundred years ago when Napoleon, the 
victor at Jena, endeavored to establish a 





FIRST VICTIM OF GERMAN RAID ON 


Copyright by Underwood & Underwood, N. Y. 
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The Norwegian ship “Belridge” which was torpedoed in the Channel being towed into Thames Haven. 


paper blockade. The first question which 
comes to the mind of the inquirer is, 
How far have these instructions been 
acted upon? Not to the limit in the 
matter of neutrals, but to an extent which 
has both justified the censure of those 
versed in the law of nations as well as 
the dispassionate public. 

Thus English merchantmen and car- 
riers manned by noncombatants and mak- 
ing no defense have been summoned to 
lay to, and deliberately sunk with a dis- 
regard of crew and passengers, which in 
the least objectionable cases has only per- 
mitted the use of open boats by victims 
of a harsh war policy. 

What the sacrifice of human life to 
the present time has been, or whether 
or not there are verified cases, is not of 
large moment. The commander of a 
German submarine, if the admiralty’s or- 
ders are correctly reported, would be jus- 
tified if he failed to distinguish between 
the peacefully disposed people managing 
or carried upon a steam trawler, and the 
crew of a hostile man-of-war. It is this 
which has not only alarmed the allies in 
the present war, but has caused the 
United States to file a grave protest, and 
which has suggested the word “piracy,” 
because whatever title may fit the usage, 
it threatens a return to the lawless days 
when there was neither code nor practice 
to modify such inhumanity as suits the 
purpose of the unscrupulous combatant. 


As any discussion of the reasons set 
forth by the German authorities for the 
course which they have seen fit to pursue 
will naturally lead far afield, it is care- 
fully avoided here. Obviously there are 
limitations to the use of the submarines, 
—there are embarrassments that a bel- 
ligerent state which lacks command of 
the sea must suffer, and it is human to 
invent and substitute expedients when it 
lacks direct power or is at a disadvantage 
strategically. These may well be the sub- 
ject of investigation and comment, and it 
will be the concern of the nations to see 
that they are kept within certain bounds. 
In the meantime the narrow question be- 
fore us has to do with a warship’s high- 
handed practice of sinking noncombatant 
vessels with or without proper considera- 
tion of their belligerent character, crews, 
or cargoes. Can it in any event be called 
piracy? It seems reasonable, in order to 
answer this question authoritatively, that 
we should have recourse to definition, and 
if the latter is unconvincing, to such 
analysis as will be helpful. 

The Century Dictionary’s initial defini- 
tion of piracy is the practice of “robbing 
on the high seas.” This would prove 
damning if it were not followed by a 
statement regarding the use of the word 
in international law; vis., “The crime of 
depredation or the wilful and aggressive 
destruction of life or property committed 
on the sea by persons having no commis- 
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GERMAN SUBMARINE U-5 RIDING THROUGH STORMY SEA. 


One of the German submarines, which have been a terror to British shipping is seen here riding along 


the surface. 


sion or authority from any established 
state.” Here is a distinct modification. 


It is one thing to take goods or destroy 


life without authority, as the master of 
an unlicensed steamer would do in sink- 
ing a vessel belonging to peaceable and 
inoffensive persons. It is quite another, 
if that which has the earmarks of murder 
and robbery, when the responsible agent 
is a private party, is done by direct in- 
struction of a sovereign state. 

We are therefore placed upon our 
guard, reminded that such definitions as 
have to do with crime are for the legis- 
lature and the courts, and turn to statute 
and judicial statement. In doing this, 
however, it is fair to note that the lexi- 
cographers quoted have a further word 
that is significant, and bear in mind that 
positive law does not always follow nat- 
ural law, when they add: “As commonly 
used [piracy] implies something more 
than a simple theft with violence at sea, 
and includes something of the idea of 
hostility to law.” 

Oppenheim, referring to the case of the 
Republic of Bolivia v. Indemnity Mut. 
Ins. Co. (vol. 1, p. 341), lays down this 
rule: “Piracy must be defined as every 
unauthorized act of violence against per- 


Some of the crew are perched on the conning tower. 


sons or goods committed on the open sea 
either by a private vessel against another 
vessel, or by the mutinous crew or pas- 
sengers against their own vessel.”” Such 
a characterization lays emphasis on the 
private character of the aggressor, which 
is a negative way of saying that a public 
ship may do things which would be in- 
excusable, if there were no commission in 
the hands of its officers. It is interesting 
both because of its point of view, and al- 
so for the reason that the authority is 
English, and sufficiently respectable to 
have been consulted by the British min- 
istry had it seen fit, before formally mak- 
ing the charges which have been briefly 
referred to. The same writer, and his 
book is only recently from the press, 
says, “A man-of-war or other public ship 
as long as she remains such is never a 
pirate.” 

If the averment is not a mistaken one, 
and a submarine is a vessel, both press 
and officials have been driven by indig- 
nation into making unweighed declara- 
tions. Meanwhile because the contradic- 
tory import of definitions suggests a more 
careful inquiry, and because the British 
view of questions arising under interna- 
tional law is not always in accord with 
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GERMAN SUBMARINE U-8. 


That the crew of the German submarine U 8, which was sent to the bottom on March 4, by the 
destroyers Gurkha and Maori, may be treated as pirates because of the German submarine war on 
unarmed merchantmen, was the announcement by the British Board of the Admiralty. Twenty-nine men 
and officers were captured when the submarine was sunk and all the ordinary privileges of prisoners has 


been denied them. 


that of our own courts and publicists, 
we are led to examine American authori- 
ties and certain United States enactments 
and adjudications which bear upon the 
matter. 

Piracy was a live issue in this country 
a hundred years ago. To the south of 
the newly federated states were the Span- 
ish colonies, reaching from the Rio 
Grande to Patagonia, and their struggles 
for liberty led to privateering and to the 
encouragement of loose living upon the 
seas. The isthmus and the islands of the 
Spanish Main were the haunts of pirates, 
and American shipping was faced with 
serious complications whenever the 
prows of its vessels pointed south. 

Conditions had originally been suffi- 
ciently bad to lead the framers of the 
United States Constitution to authorize 
Congress to define and punish piracies 
and felonies committed on the high seas, 
but the rebellion of the Latin peoples 
from European control developed further 
annoyances. To meet these, statutes 
were passed in 1790 (chap. 9, J 8), de- 
claring robbery and murder on the high 


seas to be piracy; in 1819 (p. 601), pro- 
viding that every person who committed . 
the crime of piracy “as defined by the 
law of nations” should suffer death; and 
in 1820, reciting that every person who 
upon the high seas commits the crime of 
robbery in or upon any vessel or upon 
any ship’s company, of any vessel or the 
lading thereof, is a pirate and shall suffer 
death. 

An increasing number of outrages, and 
such legislation as is adverted to natural- 
ly, brought the Supreme Court of the 
United States, over which John Marshall 
was presiding, to issue its interpretation 
of both statute and common law, and its 
adjudications pronounced by the Chief 
Justice himself and Mr. Justice Story 
were not only of immense value to the 
growing Republic, but helped to shape 
the science of international law, then as- 
suming new importance. 

Referring to these with confidence that 
they will contain enlightenment, we find 
Judge Story in United States v. Smith, 
5 Wheat. 153, 5 L. ed. 57, reviewing the 
juridical history of the crime from be- 
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fore the time when Parliament (28 Hen. 
VIII. chap. 15) first legislated upon the 
matter, and practically repeating the 
statements of such ancient authorities as 
Sir Leoline Jenkins, who long ago said: 
“Robbery when committed on the sea is 
what we call piracy,” a pronouncement 
already reflected as has been shown in the 
congressional enactments of 1790 and 
1820. 

But Mr. Justice Story did more than 
reassert what had been sanctioned by the 
ancient writers on maritime law. In be- 
half of the Supreme Court of the United 
States he ruled that piracy was sufficient- 
ly and constitutionally defined by the 5th 
section of the Acts of 1819 (which itself, 
as it has been seen, refers back to the 
Law of Nations), and both declared that 
by international law, “robbery or forcible 
depredations upon the sea animo furandi 
is piracy,” and limited the affirmation by 
suggesting that fhe perpetrators of the 
crime thus characterized must be without 
a commission—a qualification fully es- 
tablished by the court in the cases of the 
United States v. Klintock, 5 Wheat. 144, 
5 L. ed. 55,—The Josefa Segunda, 5 
Wheat. 338, 5 L. ed. 104,—and in other 
causes. 

The reading of this important decision, 
United States v. Smith, which is well 
worth the time which the lay reader may 
give to it, brings the student back to the 
fountainhead of definition, for Chancel- 
lor Kent was sufficiently pleased with 
Judge Story’s phraseology and conclu- 
sions to incorporate both in his Commen- 
taries. “Piracy,” says the distinguished 
scholar, “is robbery or a forcible depre- 
dation on the high seas, without lawful 
authority, and done animo furandi.” 
This is the definition of piracy followed 
not only by the Century Dictionary, but 
also by Bouvier’s Law Dictionary and 
the American and English Encyclopedia 
of Law. 

Such analysis, although it may be tire- 
some to the casual American reader, is 
full of significance, because it reconciles 
such dictionary references as are avail- 
able to the public by clearly establish- 
ing— 

1. That there must be something more 
than robbery on the high seas to consti- 
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tute piracy, and that there is no crime 
if the perpetrator of the robbery is com- 
missioned ; 

2. That notwithstanding the accusa- 
tions which have been freely made, nei- 
ther the submarines accused of piracy or 
the Eitel Friedrich were or could be 
guilty of piracy as long as they acted un- 
der orders from the German admiralty ; 

3. That the municipal law of the Unit- 
ed States and many other nations, and 
the positive law of nations, are one and 
the same as regards piracy. 

That the cabinets of the belligerent 
states are perfectly advised regarding 
these facts, whatever informal statements 
have been made by officials or the press, 
will occur to everybody. Meantime it is 
a matter of serious concern whether they 
or neutral peoples can permit the matter 
to rest here. 

International law has been described as 
the common law of the nations. It is 
constantly changing and shaping, either 
because its grounds become untenable, or 
from an appreciation of the fact that its 
conclusions do not square with natural 
law. 

Heretofore it has been the accepted 
doctrine among the civilized peoples of 
Europe and the regions colonized by 
Europeans, that sovereign states eligible 
to representation at conventions like that 
of The Hague and its forerunners were 
actuated, or were pleased to give the 
impression that they were actuated, by 
high moral purposes and a fine sense of 
honor. This does not mean that anyone 
has been deceived into believing that 
ministries were always actuated by the 
finest motives. The impression has 
rather been that nations in their family 
or trade relations have been guided by the 
hard-headed conclusions which actuate a 
shrewd citizen in his private and business 
life. Such a one refrains from theft, 
murder, and other crimes as well as from 
trespass, because he fears first reprisals 
from the person offended and his friends, 
and then the chaos of disorder which in- 
trudes when comity is forgotten and the 
proprieties are despised. 

Emerging from a black night of rapine 
and lawlessness, the states of Europe 
found that common sense, their own fu- 
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ture, and the slightest consideration for 
natural law, required the observance of 
fair play. In this spirit they condemned 
brigandage, free riding, and piracy. 

Bound together in such Leagues as 
Leibnitz and other collaborators have 
shown in their early publications, they 
made outlawry and piracy contemptible, 
because the offender committed “hostili- 
ties upon the subjects and people of any 
and all nations without any regard to 
right or duty” (United States v. The 
Malek Adhel, 2 How. 212, 11 L. ed. 239), 
and because the family of states based 
their existence and the intelligence of 
such courtesies as comity made both de- 
sirable and profitable, upon a regard for 
right and honor. 

It is not to be conceived that the most 
astute of statesmen or the most Ma- 
chiavellian of counselors ever imagined, 
in the twilight days when treaties were 
becoming respectable and intercourse be- 
tween people of different stock was be- 
coming more frequent, that the time 
would come when Imperial authority 
would be found strenuously engaged in 
sowing destruction on the high seas with- 
out regard to the laws of God or the 
nationality of the victim. 

Otherwise, can we doubt but that pi- 
racy would still be defined as it is put by 
the Century Dictionary in its introduc- 
tory comment—‘piracy is robbing on the 
high seas,” or, as Sir Charles Hedges 
had it in the olden times, “piracy is only 
a sea term for robbery.” In that case no 
commission from an organized state 
would save the captain of the Eitel Fried- 
rich, who has manifestly gone beyond the 
commonly accepted rules of war which 
permit the condemnation of contraband 
cargo, but never have recognized the 
right to sink a ship on the high seas un- 
der the existing circumstances; nor the 
men directing the infamous submarine 
campaign which has been inaugurated by 
Germany in the English channel and ad- 
jacent waters. 

If we are not unreasonable in our con- 
clusions as to the action that those in 
charge of the destinies of nations would 
have taken had they realized that any 
civilized state would refuse all legal re- 
straint in directing its war policy, may 


we not also conclude that international 
Congresses will shortly see the necessity 
of reconsidering the accepted law of pi- 
racy, and making “animus furandi” the 
criterion. Such a revision would make it 
a criminal act for any shipmaster, wheth- 
er commissioned or not, to destroy life or 
property on the high seas without the 
warrant, not of his own people, but of 
the nations as expressed by such tribu- 
nals as that of The Hague. 

Perhaps the time for such a consum- 
mation is far off. Meantime if we under- 
stand the temper of Great Britain and 
France, already terribly involved, they 
will not indefinitely submit to the existing 
status, but will revise their municipal law 
(as neutral nations should revise theirs), 
so as to discourage the legalized mischief 
from which the allies are now suffering, 
and by which neutral trade is palsied. 
While one hardly expects that they will 
be made to suffer from any ex post facto 
law, the report that the crews of captured 
submarines are to be held in England on 
a charge of piracy suggests that the mat- 
ter is having careful attention. 

Such a revision through legislation, 
which ought to be readily secured, will 
at once differentiate the municipal law of 
the enacting states from the positive law 
of nations, and the results are apt to be 
momentous, as they were in the case of 
the slave trade. This iniquitous occupa- 
tion, notwithstanding prevailing practice, 
was declared piracy by the United States. 
May 15, 1820; by Great Britain in 
1824; and more recently by other nations. 

There is a strict and interesting an- 
alogy between the precedent furnished by 
the history of the traffic in slaves and 
what the occasion seems to require in the 
present exigency; and it is to be hoped 
that these statutory achievements of the 
past may inspire such legislation as will 
force Germany to abstain from a practice 
which, if followed by similar successful 
departures, is sure to threaten the foun- 
dations of society. 
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Alaska’s Inferior Court 


BY H. S. FARRIS 
Of the Bozeman (Mont.) Bar 


HE District Court 
of Alaska consists 
of four judicial 
divisions. The 
four judges pre- 
siding over the 
court “appoint 
and at pleasure 
remove” as many 
commissioners as 
they see fit, for their respective divisions, 
each commissioner residing at the place 
in the territory designated in the respec- 
tive orders of appointment. 

United States commissioners in Alaska 
are ex officio justices of the peace, with 
a jurisdiction, but not exclusive, of the 
following actions: 

First. For the recovery of money or 
damages only, when the amount claimed 
does not exceed $1,000. 

Second. For the recovery of specific 
personal property, when the value of the 
property claimed and the damages for the 
detention do not exceed $1,000. 

Third. For the recovery of any pen- 
alty or forfeiture whether given by stat- 
ute or arising out of contract, not exceed- 
ing $1,000. 

Fourth. Also, to give judgment with- 
out action upon the confession of the de- 
fendant for any of the causes specified 
above, except for a penalty or forfeiture 
imposed by statute. 

In addition to his duties as a justice of 
the peace, a United States commissioner 
is also ex officio recorder, coroner, pro- 
bate judge, and notary public. He, of 
course, performs all the duties and exer- 
cises all the powers, civil and criminal, 
imposed or conferred on the United 
States commissioners by the general laws 
of the United States. By the special laws 
applicable to Alaska, he also has power 
to grant writs of habeas corpus. 

For the faithful performance of the 
varied duties of his office, the judge of 


Alaska’s inferior court is entitled to have 
and receive all the fees and emoluments 
fixed by law, up to and including the 
sum of $3,000. “All net fees received 
in excess of the sum of $3,000 per annum 
shall be annually paid to the clerk of the 
proper division of the court, and by him 
paid into the treasury of the United 
States.” A commissioner whose receipts 
reach the maximum usually has an office 
practice which brings him as much again. 
I would say that, generally, a commis- 
sioner’s office work is worth as much to 
him as his fees. 

Most of the offices of the largest in- 
terior and coast towns are filled by law- 
yers, and are fairly well conducted. The 
procedure is much the same as that of 
the courts of “the states.” But some re- 
markable things occur in many of the 
precincts far in the interior, or along the 
coast of the Aleutian Islands. 

The Aleutian Islands are peopled for 
the most part with Aleuts and Creoles, 
the latter a mixture of Aleut and Rus- 
sian. Some years ago, on one of these 
islands there lived a commissioner who 
thought nothing of beating Congress to 
it and enacting a few laws for the terri- 
tory,—at least so much of it as came 
within his jurisdiction. He had pre- 
scribed a few short jail sentences to na- 
tives for petty crimes, and it had annoyed 
him. An Aleut was brought before him 
for the crime of “disturbing the peace in 
towns and villages.” As it was the na- 
tive’s second offense, the judge decided 
to be rather firm with him. He decided 
then and there to give Alaska—his part 
of it—all the benefit that might come 
from the establishment of a whipping 
post. A “sea-lawyer” who was tem- 
porarily sojourning in peace and quiet on 
the beach ventured to remonstrate with 
the judge for his advanced ideas. His 
question was propounded with discretion. 

“Judge, is they a law on the statutes 
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that lets ye have these Indians whipped ?” 

The judge grunted: “To hell with the 
statutes,—what I want to do is to stop 
these siwashes from drinking ‘hootch!’ ” 

Alaska’s Penal Code provides, among 
other things, that “if any person or per- 
sons shall, in any town or village in said 
district, wilfully drive or ride any horse, 

such person or persons shall 
be deemed guilty of a misdemeanor, and 
upon conviction thereof shall be punished 
by a fine not less than $5 nor more than 
$50. ” 

It was with this and similar sections 
of the Penal Code that another commis- 
sioner of the Islands was disgusted. 

“Why, it’s not enough,” he said, “I 
fine a man $50 for being drunk and dis- 
orderly, and that means that he only 
serves twenty-five days in jail, according 
to our Codes; when he may deserve six 
months. Of course the Code says that he 
shall serve out his fine in jail at the rate 
of $2 a day, but as a rule that isn’t 
enough, so I have ’em serve it out at the 
rate of $1 a day; that keeps ’em twice as 
long in jail.” 

A very obscure town on the coast of 
Alaska suddenly became a thriving little 
city. Obscure towns in the north have 


a way of doing that. With the boom 
came a half dozen lawyers, and very soon 
the judge discovered that such a thing as 
a demurrer existed, and he was vexed 
and annoyed by troublesome motions and 
by objections made during the course of 
a trial. 

“It bothered me quite a bit for a while, 
but I hit on a pretty good system after 
the first week. You know some lawyers 
are lots worse at this objecting business 
than others, and I used to keep tally on 
the objections they’d put in during a case. 
Two lawyers that objected more than the 
rest, I’d overrule two and sustain one; 
the others—all but one —I used to break 
about even with, and one little fellow 
who didn’t hardly ever bother me with 
"em,—well, I sustained all of his.” 

There are precincts with a large native 
population, where it is policy to try a case 
at times without actually having a session 
of court. There are a few isolated cases 
of Alaska natives who have been bluffed 
into becoming law-abiding persons, after 
the commission of a misdemeanor, when 
if they had been tried and given a term 
in jail they would have become confirmed 
jail birds. A good illustration of this is 
the case of a native in one of the small 





and Comment 


“18 © ane tt aps 


a 
4 
ra} 
rm 
z 


From Stereograph, Copyright by Underwood & Underwood, N. Y. 


KASA, AN ALASKAN VILLAGE 


interior towns. Now most Alaska In- 
dians are tame,—very tame; and this fel- 
low became a bad man unexpectedly and 
accidentally. He suddenly pointed a rifle 
at a small group of his fellows, and let 
out a yell. His act struck terror in the 
breasts of all the tribe, which was much 
to his liking. This native knew that the 
commissioner for his precinct had gone to 
Seattle, and “going to Seattle” means, 
to the Alaska native, all or any part of 
the universe outside the boundaries of 
the territory. Also, the “gubment” had 
been considering the appointment of a 
deputy marshal for this section of Alas- 


ka, but the “gubment” moves slowly, and 
as yet no deputy had been named. 

So every day it was customary for this 
wild native to make a demonstration be- 
fore one or more members of the little 
tribe. It amused him, and, besides, it 
was profitable. He would suddenly ap- 
pear in the home of one of his neighbors, 
brandish a knife or a gun, emit one ter- 
rifying “whoop—ee,” and the field was 
his. He would then take any article of 
furniture, or anything in the way of pro- 
visions that suited his fancy or appetite, 
after which the village would be normal 
until the next outbreak. 





Alaska’s Inferior Court 19 


At times they uttered feeble protests. 
“I think maybe judge come back pretty 
quick ; maybe you ketchum hell.” 

To which the wild one asserted, “Injun 
no ’fraid judge, no ’fraid marshal, no 
*fraid ‘skookum house’ ” (jail). 

At last the news came to the village 
that the commissioner had returned, and 
was now at his headquarters twelve miles 
down the river. So that night some of 
the bravest of the braves slipped quietly 
into his cabin, and before the enemy had 
recovered from his surprise he-was tied 
hand and foot. The following morning 
he was placed in a sleeping bag, trussed 
as he was, and sledded to the mining 
camp where the commissioner was lo- 
cated. 

A committee of three natives waited 
on the commissioner at his office that 
afternoon, and explained the situation. 
Among other things their spokesman 
stated that “this Injun talk, no ‘fraid 
judge, no ’fraid marshal no ’fraid ‘skoo- 
kum house; that’s whatsematter !” 

The commissioner went at once to the 
house where the bad Indian had been 
taken. The native lay on a caribou skin 
in the middle of the room, bound hand 
and foot, while around the room were 


squatted ‘some fifty members of two 
neighboring tribes. All awaited the 
“trial” with much interest and anticipa- 
tion. 

The commissioner ordered the native 
released. One fellow produced a knife, 
cut the bonds, and assisted the bad one 
to his feet. 

There were only two ways out. The 
native must be jailed or bluffed into be- 
ing good. As the native’s family must 
be provided for, the latter course was 
adopted. The commissioner stepped close 
to the bad man, looked him in the eye, 
and asked; “you no ’fraid judge, no 
‘fraid marshal, no ‘fraid skookum 
house ?” 

All was perfectly quiet. The eyes of 
the natives were centered on the two men 
in the middle of the room. For almost 
a minute the two men looked each other 
in the eye, but at last the bad man wilted. 
His eyes fell, and he stood like a small 
boy caught in some mischief. “Yes, me 
*fraid,” he said. 


Obedience of Law 


A man is bound to obedience, and punishable for disobedience, 


of laws:—First, because, by living within their jurisdiction, he avails 


himself of their protection,—and this is no more than the re- 


ciprocity of protection, and allegiance on a narrower scale; and, 


secondly, because, by so living within their jurisdiction, he has the 


means of knowing them, and cannot be excused because of his 


ignorance of them.—John P. Curran. 











A Plea for the Reform of the 


Inferior Court 


BY HON. MILTON STRASBURGER 
Judge of the Municipal Court of the District of Columbia; Professor of Equity, 


HE need of an in- 
ferior court for 
the preservation 
of the peace, and 
the settlement of 
controversies too 
small to justify 
the intervention 
of the courts of 
general jurisdic- 
tion, has been felt and but inade- 
quately met from the earliest times. If 
we trace the history of the several petty 
courts of England—the courts baron, the 
hundred courts, and the county courts— 
we find that they fell into decay as the 
result of some of the very causes that 
have brought our own inferior courts 
into disfavor. “Of his own free will the 
small freeholder passed by his lord’s 
court on his way to the great hall.” 
The office of justice of the peace was 
brought to this country by the colonists. 
It was ordained by 18 Edw. III. that 
“two or three of the best reputation in 
each county” should be assigned to be 
keepers of the peace; and by a later stat- 
ute a property qualification was pre- 
‘ scribed. Blackstone says that “it was 
customary to appoint only a select num- 
ber of justices, eminent for their skill 
and discretion.” “And here,” he con- 
tinues, “a very ample field is open for a 
gentleman to exert his talents, by main- 
taining good order in his neighborhood ; 
by punishing the dissolute and idle; by 
protecting the peaceable and industrious ; 
and above all, by healing petty differences 
and preventing prosecutions. But in or- 
der to attain these desirable ends, it is 
necessary that the magistrate understand 
his business, and have not only the will, 
but the power also (under which mutt be 
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included the knowledge), of adminis- 
tering legal and effectual justice, lest 
when he has mistaken his authority, 
through passion, ignorance, or absurdity, 
he will be the object of contempt from 
his inferiors, and of censure from those 
to whom he is accountable for his con- 
duct.” 

While careful to incorporate the office 
in the Constitutions of many of the 
states, our ancestors were strangely si- 
lent on the question of the qualifications 
of persons to be elected thereto; and it 
will be conceded by all that our magis- 
trates, as a class, have failed to possess 
the attributes deemed so essential by the 
great commentator. 

In addition to the criminal jurisdiction 
exercised by the justice of the peace in 
England, his jurisdiction in this country 
has extended to the trial of civil cases 
involving petty sums, differing in amount 
in the several states. While he can trace 
the office back to the common law, he has 
no common-law jurisdiction. His author- 
ity is to be found in the statutes of his 
state, and in addition thereto he has 
certain duties imposed upon him by the 
laws of Congress.? 

The number of cases arising in inferior 
tribunals that have found their way to 
the Supreme Court of the United States, 
attests the importance of the issues sub- 
mitted for his determination. A refer- 
ence to a few of such cases is made in a 
footnote The celebrated case of Mar- 


1U. S. Rev. Stat. §$ 1014, 3066, 3833, 4546, 
4557 and 4606, Comp. Stat. 1913, 8§ 1674, 5769, 
7192, 8335, 8346 and 8387. 

2 Thompson v. Whitman, 18 Wall. 457, 21 L. 
ed. 897; Ferris v. Higley, 20 Wall. 375, 22 
L. ed. 383; Harris v. Barber, 129 U. S. 366, 
32 L. ed. 697, 9 Sup. Ct. Rep. 314; Willis v. 
Eastern Trust & Bkg. Co. 169 U. S. 295, 42 
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bury v. Madison *—wherein, for the first 
time in the history of the Supreme Court 
of the United States, an act of Congress 
was declared unconstitutional—arose out 
of the refusal of the Secretary of State 
to deliver to several gentlemen their com- 
missions to the office of justice of the 
peace for the Dis- 
trict of Columbia, 
to which they had 
been appointed by 
President Adams. 
Though our magis- 
trate system has in 
some quarters re- 
ceived praise, the 
general trend and 
comment has been 
of an adverse char- 
acter. A recent re- 
port of a Royal 
Commission, ap- 
pointed in England 
to consider and re- 
port upon the se- 
lection of justices 
of the peace, might 
well be applied to 
our own system. 
Briefly | summar- 
ized, the criticism 
embodied in the re- 
port is directed to 
the incapacity of 
the incumbents of 
the office, due to 
political  prefer- 
ment as a reward for party service; and 
to bias on the part of the justices. To 
these may be added the abuse arising in 
this country from the iniquitous fee sys- 
tem, and the inadequacy and antiquated 
character of our laws. The report con- 
cludes that there exists considerable and 
widespread want of confidence in the 
justice of the peace, which of itself must 





L. ed. 752, 18 Sup. Ct. Rep. 347; Capital Trac- 
tion Co. v. Hof, 174 U. S. 1, 43 L. ed. 873, 19 
Sup. Ct. Rep. 580; Alexander v. Crollott, 199 
U. S. 580, 50 L. ed. 317, 26 Sup. Ct. Rep. 161; 
Heyman v. Southern R. Co. 203 U. S. 270, 51 
L. ed. 178, 27 Sup. Ct. Rep. 104, 7 Ann. Cas. 
1130; Kann v. King, 204 U. S. 43, 51 L. ed. 
360, 27 Sup. Ct. Rep. 213; Phillips v. Mobile, 
208 U. S. 472, 52 L. ed. 578, 28 Sup. Ct. Rep. 
370. 

81 Cranch, 137, 2 L. ed. 0. 








HON. MILTON 





A Plea for the Reform of the Inferior Court 21 


militate against the successful adminis- 
tration of justice.* 

This report, however, deals principally 
with the country districts, for during the 
latter part of the eighteenth century it 
was discovered that “the mass of petty 
offenses arising in a large town were 
clearly beyond the 
capacity of ama- 
teur justices. The 
evil was more 
clearly seen in 
London than in 
any other city, 
and was met by 
the establishment 
of quarter-ses- 
sions, staffed by 
professional 
judges, with a 
fixed salary.5 The 
experiment proved 
successful and was 
followed by other 
cities and towns. 
It is to be doubted 
whether in this 
country the petty 
court has generally 
received the care- 
ful consideration 
to which it is en- 
titled. The busy 
attorney may find 
no time and but 
little inclination to 
devote any atten- 
tion to the class of cases within its juris- 
diction, and it may well be admitted that 
litigation of this character is very un- 
profitable. But the subject of providing 
adequate courts for the “small” man 
must receive his careful consideration 
from a different and broader aspect. 
“May it not be,” says Mr. Roscoe 
Pound, in a very interesting and valu- 
able article on the subject,® “that we have 
been assuming too lightly that what is 
not profitable for the lawyer is unprofit- 
able for the law ?” 

When courts and lawyers are held re- 
sponsible for the technicality and delay 
incident to court procedure, it must be 
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5 Holdsworth, History of Eng. Law, 130. 
626 Harvard L. Rev. 321. 


22 Case and Comment 


remembered that a very large class of 
citizens never have occasion to appeal to 
the higher tribunals; it is the inferior 
court that summarily regulates the daily 
life and habits of the people. May it not 
happen that the average man’s conception 
of justice, in a measure at least, is de- 
rived from his own personal experience 
in the court of limited jurisdiction ? 

Aside from this aspect of the question, 
it is the duty of the state to afford every 
litigant, without regard to the amount 
involved in his controversy, the opportu- 
nity to secure a determination thereof ac- 
cording to the highest conception of jus- 
tice. In this day and generation, when 
the poor man is receiving a degree of 
attention never before accorded him— 
when the politician and law maker are 
especially solicitous of his welfare, and 
when even the church opens its door unto 
him and accords him welcome—we may 
well pause to inquire whether the inferi- 
or court, presided over by a layman, is 
adequately equipped to deal out substan- 
tial justice in a summary manner. It is 
no answer to say that a retrial may be 
had on appeal, for this will afford but 
little satisfaction to the poor litigant who 
is unable to furnish bond, “with satis- 
factory surety,” to abide by and perform 
the judgment of the appellate court. 

It is true that the inferior court, as 
at present constituted, furnished him a 
“speedy” trial; but has he not the right 
to demand something more? If the jury 
trial is the palladium of liberty, and the 
fountain source of justice, may he not, 
as a matter of justice, be entitled to a 
jury trial in the first instance? Is not the 
provision for trial de novo—found in the 
statutes of many of the states—indefen- 
sible in principle, and unjust to the par- 
ties and their witnesses? To accord a 
retrial in the appellate court, after the 
lapse of many months, in effect turns the 
judgment of the inferior court into an 
empty ceremony, and the promise of a 
“speedy” trial into a snare and delusion.” 


No one will deny that the petty con- 
troversy is receiving more care and at- 


7See Report of a special committee of the 
Amer. Bar Association, to suggest remedies 
and formulate laws to prevent delay and un- 
necessary costs in litigation. 34 Report of 
American Bar Association, 592. 


tention to-day than at any period in the 
history of the world; and as a result of 
such consideration, in many of the larger 
cities the justice of the peace has been 
superseded by the municipal court or 
other court of limited jurisdiction. This 
course should be pursued wherever prac- 
ticable—even in the towns and villages. 

The act creating the municipal court 
of New York, as recently amended, has 
received the careful consideration to 
which it is entitled, and is a model of 
excellence for the modern city. The 
municipal court of Chicago has been de- 
clared to be “not merely a machine for 
deciding cases, but a bureau of justice.” ® 

In the District of Columbia the ju- 
risdiction of the justice of the peace orig- 
inally extended to cases where the debt 
or damage did not exceed ten pounds cur- 
rent money, or one thousand pounds of 
tobacco. In 1801 his jurisdiction was 
limited to cases involving not more than 
twenty dollars. By the act of 1823 it 
was increased to fifty dollars. In 1867 
it was further increased to one hundred 
dollars, the supreme court of the Dis- 
trict having concurrent jurisdiction of all 
claims between $50 and $100. In 1895 
the powers were greatly enlarged, and 
magistrates were given exclusive juris- 
diction in all cases where the amount due, 
or the value of the property sought to be 
recovered, did not exceed $100, and con- 
current jurisdiction of all amounts be- 
tween $100 and $300. 

In the case of United States ex rel. 
Brightwood R. Co. v. O’Neal,® the court 
of appeals of this District said: “It may 
be unwise to enlarge the jurisdiction of 
justices of the peace beyond the limit pre- 
scribed by the act of 1801, and it may 
be that it will yet be found expedient to 
transfer to municipal courts, presided 
over by judges with fixed salaries and 
better versed in the law, the civil juris- 
diction now vested in the justice of the 
peace, just as it has been found expedient 
to transfer to police courts the petty 
criminal jurisdiction which they former- 
ly exercised.” In accordance with the 
suggestion thus made, the office of mag- 
istrate was abolished and the municipal 


826 Harvard L. Rev. p. 320 (1913). 
910 App. D. C. 233. 





court established by the act of Congress 
of February 17, 1909, increasing the ju- 
risdiction to cases involving sums not ex- 
ceeding five hundred dollars. Its rules 
of practice are prescribed by the higher 
court, and its procedure is unhampered 
by legislative enactment. 

In some states nothing short of con- 
stitutional amendment has brought about 
the abolition of the magistrate’s court, 
while in others the provisions of the state 
Constitutions have not proved a barrier 
to the creation of municipal courts. The 
justice of the peace seldom resigns, and 
has never been known to approve of the 
abolition of his office. Ofttimes he is a 
politician of no mean power, strongly en- 
trenched behind a party machine. But 
when the shortcomings of the “constitu- 
tional” justice of the peace are explained 
to the voter, a public sentiment is created 
sufficient to crush any opposition. It is 
the duty of the lawyer to create this sen- 
timent. 

The experience encountered by the 
pioneers at Atlanta, Georgia, is typical; 
and the result attained should be an in- 
spiration to the timid. Mr. W. T. Waters 
has set forth very graphically the abuse 
of the magistrate system in Georgia, and 
the methods successfully employed to 
wipe out the system in certain counties.” 

In Philadelphia, the magistrate system 
prevailed until 1913. “Under that sys- 
tem it was necessary for anyone with a 
claim of less than $100 to start suit be- 
fore a justice of the peace; in a week or 
so he obtained a trial, and automatically 
the magistrate entered judgment in his 
favor. The defendant entered an ap- 
peal as of course, and the whole case had 
to be tried over again in the court of 
common pleas. The creditor had wasted 
$5.50 of money and one month in time. 
His troubles, however, had just begun. 
After the case was on the trial list, he 
had to wait sometimes two years before 
it was even reached for trial. Such a 
system was utterly opposed to all busi- 
ness interests, for if a debtor refused to 
pay a just debt no judgment could be 
obtained against him for years.” The 
municipal court created by the act of 


10 (1914) 78 Cent. L. J. 147. 
11U. of Pa. Law Rev. & Am. Law Rep. vol. 
62, No. 4, Feb. 1914. 
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1913 for that city seems to have met 
with popular favor. 

In some communities the jurisdiction 
of the magistrate has been decreased to 
such an extent as practically to destroy 
the office,—and this without a constitu- 
tional amendment. The act of the gen- 
eral assembly of Maryland, approved in 
1912, is an interesting example of the 
methods employed to improve conditions. 
Power was given to the governor to ap- 
point 101 magistrates for the city of Bal- 
timore, with authority to designate a 
“presiding justice of the peace of the 
people’s court and four associate jus- 
tices. Those thus selected were to re- 
ceive salaries in lieu of the fees previous- 
ly paid the justices in the civil causes 
tried before them. Civil suits instituted 
before any of the justices of the peace 
might be made returnable before the pre- 
siding justice of the people’s court or 
before the magistrate issuing the sum- 
mons, and the right was given to either 
party to a litigation to have his case re- 
moved from the magistrate issuing the 
summons to the people’s court for trial. 
Other justices than those named to act 
as of the people’s court were to receive 
a salary of ten dollars per annum in lieu 
of the costs as theretofore provided.” 
By this expedient all cases are now tried 
before the people’s court,—the remain- 
ing justices of the peace being stripped 
of all but ministerial duties. For a fur- 
ther description of this act, see the deci- 
sion of the court of appeals of Mary- 
land, cited below.” 

The general assembly of Virginia in 
1912 passed an act which provides that 
in all counties in that state having a pop- 
ulation greater than 300 inhabitants per 
square mile, there shall be appointed by 
the judge of the circuit court for such 
counties, a trial justice, if in his discre- 
tion he deem it necessary, who shall be a 
practising attorney, resident in said coun- 
ty, and shall receive a stipulated salary: 
that the said trial justice shall have con- 
current jurisdiction with justices of the 
peace in all civil and criminal cases ; “but 
nothing in this act shall be construed to 
interfere with or abridge the rights of 
justices of the peace to issue warrants 


12 Levin v. Hewes, 118 Md. 624, 86 Atl. 233. 
18 Ex parte Settle, 114 Va. 715, 77 S. E. 496. 
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and subpoenas in criminal cases, which 
said warrants and subpcenas shall be re- 
turnable before said trial justice for ac- 
tion thereon.” “We are of opinion,” 
says the court of appeals of Virginia, 
“that in the effort to give the people of 
the county of Alexandria the protection 
and benefit of prompt, efficient and eco- 
nomical administration of justice, adapt- 
ed to the needs of their situation, the 
legislature was moved by a wise and be- 
neficent purpc se.” ¥ 

It is gratifying to note that the acts 
abolishing the office of justice of the 
peace, and those decreasing the powers 
of the office, have alike uniformly with- 
stood the attacks of constitutional law- 
yers.'# 


In abolishing the office of \ustice of the 


peace we have not experienced the diffi- 
culty anticipated. Addressing the Bar 
Association of his state a quarter of a 


century ago, and voicing the sentiment of 
his day, a prominent lawyer, after point- 
ing in a humorous vein to the defects of 
the system, said: “The magistrate is in 
full operation in nearly all the states of 
the Union. Like the poor, upon whom 
he ‘most generally performs,’ we have 
him always with us. The task imposed 
on the Paladin Huon by Charlemagne, as 
the price of his rights, was merely that 
he should proceed to Bagdad, enter into 
the court of the Caliph as he sat ban- 
queting with his emirs, cut off the head 
of the man who sat next to him, kiss his 
daughter thrice, and request as a present 
four of his jaw teeth and a handful of 
his silver beard.” And this task, he adds, 
“is light with that of reforming the jus- 
tice of the peace.” We have not suc- 
ceeded in reforming the justice of the 
peace, but we have reformed the system 
by destroying the office. 


14 Chicago v. Reeves, 220 Ill. 274, 77 N. E. 
237; Re Schultes, 33 App. Div. 524, 54 N. Y. 
Supp. 34; Irwin v. Metropolitan Street R. Co. 
38 App. Div. 253, 57 N. Y. Supp. 21; Gott- 
schall v. Campbell, 234 Pa. 347, 83 Atl. 286; 
Gerlach v. Moore, 243 Pa. 603, 90 Atl. 399; 
Grimball v. C. W. Parham Co. 96 S. C. 443, 
81 S. E. 186; Levin v. Hewes, 118 Md. 624, 
86 Atl. 233; Shreveport v. Maroun, 134 La. 
490, 64 So. 388; Ex parte Settle, 114 Va. 715, 
77 S. E. 496; State ex rel. Fox v. Yeatman, 
89 Ohio St. 44, 105 N. E. 74. 
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The office of justice of the peace is 
an ancient and honorable one, but un- 
fortunately the incumbents of the office 
have not always maintained its dignity. 
Age and tradition alone cannot justify 
its perpetuation. The office cannot to- 
day command the respect to which, under 
other conditions, it might have been en- 
titled. A change of title alone would 
tend to elevate the tribunal in the minds 
of the people; but in addition to a change 
of name, there should come the various 
reforms embodied in the municipal court 
acts passed in the various states, some of 
which have been hereinbefore mentioned. 

The court of limited jurisdiction was 
wisely created to bring justice home te 
every man’s door. It dispenses with de- 
lay necessarily incident to the higher 
courts, which should not be burdened 
with the trial of causes involving only 
inconsiderable sums of money (in which 
the costs would in many instances amount 
to more than the value in dispute), and 
which would tend seriously to interfere 
with the already overcrowded calendars 
of our courts of general jurisdiction. 
But if the court for the trial of small 
causes is to justify its existence, it must 
be adequately equipped to dispense sub- 
stantial justice; its system of pleading 
and practice must be plain and simple; 
and it must command the respect and 
confidence of the people. 

If the petty court of any jurisdiction 
now bears the earmarks of the reign of 
Edward III., the voters are responsible, 
for such reforms as have been heretofore 
made in this country have resulted from 
the efforts of the lawyers of the larger 
cities. The reforms necessary to effect 
the best results for the people at large 
are well worthy of the earnest consid- 
eration of both the lawyer and the lay- 
man,—and then let energetic action fol- 
low close on the heels of the ultimate 
conclusion. 
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HE Constitution 

of the state of 

New York, in 

force on and after 

January 1, 1895, 

after providing 

for the court of 

appeals, the su- 

preme, county, 

and _ surrogates’ 

courts, and making provision for justices 

of the peace, provides: “Inferior local 

courts of civil and criminal jurisdiction 

may be established by the legislature, but 

no inferior local court hereafter created 

shall be a court of record. The legisla- 

ture shall not hereafter confer upon any 

inferior or local court of its creation any 

equity jurisdiction, or any greater juris- 

diction in other respects than is con- 

ferred upon county courts by or under 
this article.” 

It is my purpose in this paper to call 
attention more particularly to the practi- 
cal side of the local inferior courts of 
civil jurisdiction created in cities by the 
legislature. County courts are given, 
by the Constitution, original jurisdiction 
in actions for the recovery of money 
only, where the defendant resides in the 
county, and in which the complaint de- 
mands judgment for a sum not exceeding 
$2,000. They also have jurisdiction in 
criminal actions and proceedings, but 
possess no equity jurisdiction. 

At the time of the adoption of the Con- 
stitution, as amended in 1894, there ex- 
isted in several of the cities of the state, 
local inferior courts that were courts of 
record, and which were continued. 
There also were in existence a number of 


local inferior courts, not courts of rec- 
ord, in some of the cities and villages 
which were also continued. But in many 
of the cities local courts were held by 
justices of the peace, who exercised both 
civil and criminal jurisdiction. But at 
the present time most of such cities pos- 
sess local courts established by the legis- 
lature under the provisions of the Consti- 
tution above quoted, with jurisdiction as 
to amount of recovery varying from $200 
to $2,000, the last being the limit fixed by 
the Constitution. There are, however, 
some cities that still continue the justice’s 
courts for the conduct of civil business. 
[ believe that the acts establishing local 
courts of civil jurisdiction are not alike 
in any two cities. Such laws have been 
enacted from time to time in form in- 
tended to meet the conditions of the par- 
ticular locality, or in pursuance of the 
whims of the individuals particularly in- 
terested in the establishment of the court. 
Hence we find the jurisdiction and prac- 
tice so dissimilar that only those residing 
in the particular locality are conversant 
with it. Thus the practitioners and liti- 
gants from other places are often placed 
at a disadvantage. The original acts are 
frequently amended in important partic- 
ulars; so that to understand the law ap- 
plicable to a particular local court at this 
time requires the examination of a num- 
ber of volumes of session laws. I believe 
these courts should be governed in the 
important particulars by a general stat- 
ute. Some years ago a uniform act for 
the government of inferior courts in 
cities of the first and second class was 
proposed by a Commission appointed for 
that purpose, but did not become a law 
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owing to the divergence of opinion of in- 
terested persons in the different cities. 
The large and comparatively recent in- 
crease in urban population, the conse- 
quent increase in litigation, the expedi- 
tion of business, and simplicity of the 
practice in these local courts, has caused 
them to be largely 
resorted to by liti- 
gants, and made 
them very impor- 
tant factors in the 
judicial machinery 
of the state. Ina 
city with a popula- 
tion of about 150,- 
000, upwards of 
5,000 actions are 
brought annually 
in its municipal 
court, a court hav- 
ing a jurisdiction 
* in actions for the 
recovery of money 
of $1,500. And I 
believe that a pro- 
portionate number 
of actions, as meas- 
ured by the popula- 
tion, is commenced 
in the properly or- 
ganized local infe- 
rior courts of other 
cities of the state. 
The summons, by 
service of which 
an action is com- 
menced, in such courts is issued by the 
court, and made returnable usually in 
not less than six, nor more than twelve, 
days. In some actions and proceedings 
the summons or process by which it is 
commenced is governed by special stat- 
ute. Particularly summary proceedings 
to remove tenants, and actions for the 
enforcement of liens of mechanics and 
others, and unless defended, judgment 
or other relief is granted promptly upon 
the return day. With the possible ex- 
ception of New York city, all litigated 
matters are tried and disposed of expedi- 
tiously, prompt and speedy justice being 
given to the diligent party. Delays there 
are in the disposition of causes, almost 
mainly due to the litigants and attorneys. 
Where jury trials are demanded, and in 
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my experience it has been in less than 
one fifth of the litigated cases, a jury for 
the trial of the particular case is sum- 
moned and trial speedily had. 

After hearing many cases both with 
juries composed of twelve and of six 
persons, who have been selected from 
those drawn from 
the general list fur- 
nished by the com- 
missioner of ju- 
rors, I have found 
that a jury com- 
posed of six is gen- 
erally satisfactory. 
Actions brought in 
the supreme or 
county courts in 
which issue is 
joined can only be 
disposed of at the 
regular stated 
terms of such 
courts, and hence 
often there is con- 
siderable delay be- 
fore the case is 
reached, tried, and 
judgment ren- 
dered. For this 
reason — the 
prompt disposition 
of actions — many 
are brought in 
the local inferior 
courts of which 
the higher courts 
would have jurisdiction. The allowance 
of a fair amount of costs to a party who 
appears by a licensed attorney is impor- 
tant for obvious reasons. The practice, 
while embodying many of the features 
of justices’ courts, combined with that of 
the supreme court as governed by the 
Code of Civil Procedure, is in its appli- 
cation much simpler and much less de- 
void of the technicalities which so ham- 
per and prolong the procedure in the su- 
preme court, and of which there is just 
complaint. Motions preliminary to the 
trial, affecting the jurisdiction, service, 
security for costs, settlement of the is- 
sues, interpleader as well as other mat- 
ters, are promptly disposed of, generally 
upon the return day of the summons, 
so that only one adjournment is ordina- 
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rily necessary before trial. I think that 
all these local courts are presided over 
by a judge who is an attorney of a num- 
ber of years’ practice, and all are paid 
salaries instead of fees. It is one serious 
defect in the system of justices of the 
peace that they—the justices—need not 
be, and in most instances are not, law- 
yers, and that they are paid by fees col- 
lected of the litigants. And it is often 
the case that whether or not the justice 
receives any fee depends upon how he 
decides the cause tried before him,—a 
system offering temptation, and open to 
abuse and injustice. 

While it is true that the amounts in- 
volved in the several causes litigated in 
local courts are not as large as in the su- 
preme court, the determination is oft- 
times fully as important to the litigants. 
Many important legal principles have 
been established in actions instituted in 
the lower courts where the amounts in- 
volved were insignificant. Questions of 
great importance to the litigants, not 
measured by the amount of money in- 
volved, are presented in these courts; 
hence great care should be exercised in 
the selection of the judicial officers who 
are to administer its affairs. And it is al- 
so extremely important that, in addition 
to ability and legal learning, they should 
be diligent and attentive in the perform- 
ance of their duties. No person is fit to 
fill the position of judge of any court who 
considers his personal inclinations or per- 
sonal convenience in preference to his 
duties to the public. A sufficient number 
of judicial officers should be provided for 
the expeditious despatch of the business. 
And in order to attract men of proper 
ability and qualifications, adequate sala- 
ries should be paid. There is, I find, 
considerable sentiment in a community, 
not alone among attorneys, that a judge 
of even a local court should not practise, 
or more particularly engage, in the trial 
of causes in the higher courts. However, 
I do not deem it necessary that there 
should be a legal prohibition against their 
so practising. It is a matter that may be 
safely left to the good sense and judg- 
ment of the individual judge. And in 
the smaller cities and villages it may not 
be practicable to secure an attorney as 
judge, possessing the proper qualifica- 


tions, who would be willing to give his 
entire time to the duties of the position. 

In order that business of the court be 
properly despatched, as well as that an 
accurate record of the proceedings be 
made, it is essential that the court should 
be furnished with a sufficient number of 
competent stenographers. A court, to 
be commended by the community, must 
be conducted with dignity and impartial- 
ity. While with large daily calendars, 
and the large number of people in at- 
tendance at its daily sessions, particularly 
at the opening of the court, it may not 
be possible to conduct its business with 
all the decorum of the higher courts, still 
it is necessary, in order to have the re- 
spect of all, to approach such conditions 
as near as can be, without at the same 
time exercising such extreme formality 
as will tend to the belief that the court is 
not free to all. 

It has been said that the justice’s court 
is the “poor man’s court, and that its 
abolishment and the creation in its stead 
of the city or municipal court tends to 
make litigation expensive, and so pre- 
vents the “poor man” from obtaining his 
rights. The term “poor man’s court” is 
a misnomer. Justices’ courts have long 
been known as “plaintiffs’ courts,” and it 
is common experience that often the de- 
fendants brought into such courts by the 
promiscuous and often misuse of process 
are the poor men. Fees in city and mu- 
nicipal courts are generally not any great- 
er than in justices’ courts; and provision 
should always be made for the bringing 
and prosecution of actions and proceed- 
ings by “poor persons” without the pay- 
ment of any fees. The necessity of the 
payment of even a small fee often deters 
the bringing of a certain class of actions 
that are wholly without merit. The 
prima facie right to a recovery should be 
established to the satisfaction of the 
judge before a “poor person” is allowed 
to bring an action as such. In my per- 
sonal experience many actions and pro- 
ceedings have been prosecuted and de- 
fended (and frequently successfully so), 
by the parties themselves without the aid 
of an attorney,—a right given not only in 
such courts, but in any court. The great 
volume and importance of the business 
of these local courts render it impera- 
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tive that its papers and records be care- 
fully and properly kept, not only for 
immediate, but for future, reference. 
Upon a day calendar there may be a 
hundred or more causes (original and 
adjourned) in any one of which the court 
may require the papers. In the court 
over which I presided, the actions and 
proceedings were numbered, commencing 
each year, and filed in numerical order, 
thus enabling the clerks or attendants to 
immediately procure them in any par- 
ticular case. Under the law, a docket 
and cashbook are required to be kept. In 
addition it has been found very useful 
and important to have a “register,” in 
which, under the title and number of 
each case, a record is made of each step 
in the action or proceeding. All cases 
are indexed both alphabetically and nu- 
merically. And all necessary blanks are 
furnished by the court, thus making them 
uniform. 

In all cities of sufficient population, 
justices’ courts, and the payment of the 
magistrate by the fee system, should be 
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abolished, and local courts presided over 
by a salaried judicial officer of legal train- 
ing, established. And when the volume 
of business is sufficient, civil and criminal 
jurisdiction should not be combined in 
one court. 

In the larger cities the present limit of 
jurisdiction as to subject-matter, in my 
opinion, could be enlarged with advan- 
tage, subject to a possible provision for 
removal to the higher courts, in proper 
cases and under suitable conditions. The 
territorial limits should be definitely ex- 
tended to the limits of the county in 
which the court is located, and clearly de- 
fined, 


Formation of Principles 


At the seashore:you pick up a pebble, fashioned after a law 


of nature, in the exact form that best resists pressure, and worn 


smooth as glass. 


It is so perfect that you take it as a keepsake. 


But could you know its history from the time when a rough frag- 


ment of rock fell from the overhanging cliff into the sea, to be 


taken possession of by the under currents, and dragged from one 


ocean to another, perhaps around the world, for a hundred years, 


until in reduced and perfect form it was cast upon the beach as you 


find it, you would have a fit illustration of what many principles 


now in familiar use have endured, thus tried, tortured, and fash- 


ioned during the ages.—Hon. Joseph Neilson. 





JUDGE KEMPER HEARING CASE IN SMALL DEBTORS’ COURT. 


The Small Debtors’ Court 


BY CHARLTON LAWRENCE EDHOLM 


VERY man _ in 
commercial life 
knows the annoy- 
ance of entering 
into litigation 
over debts so 
small that the 
costs and attorney 
fees amount to 
more than the 
sum involved. Yet the aggregate of such 
small accounts may spell the difference 
between prosperity and ruin, so that it 
is sometimes necessary to take extreme 
measures when collectors and pressing 
invitations to remit fail to produce re- 
sults. It would seem, however, that such 
measures are more valuable as setting ex- 
amples than as adequate compensation 
for the time and worry and expense occa- 
sioned by a suit. 

The state of Kansas has solved this 
problem very effectively by the establish- 
ment of what is known as “the Small 
Debtors’ Court,” which was created by 
the legislature in 1912, and has done ex- 
cellent work since then. The city of To- 
peka has one such court, presided over 
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by Judge W. H. Kemper, who serves 
without pay, as required by the state law. 
In a perfectly informal, but quite legal. 
manner he settles controversies over 
sums ranging from 25 cents to $20, which 
is the maximum amount within the ju- 
risdiction of this court. No lawyer ap- 
pears for either side, but both parties 
state their case, and the judge’s decision 
is final. Very rarely is there any ob- 
duracy on the part of a delinquent debtor, 
but the few who refuse to “come 
through” are liable to an attachment just 
as in a more conventional court. 

In the great majority of cases the 
matter is settled very promptly, and in- 
deed it often happens that the debtor 
does not actually come into court, as a 
telephone message from Judge Kemper 
stating that the matter has been brought 
before him is often sufficient to produce 
a settlement. 

So effective is this informal court in 
obtaining justice for the great mass of 
the people that it is hoped and expected 
that the maximum amount of labor ac- 
counts will be raised from $20 to $50 by 
the next legislature. 
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A very large percentage of these claims 
is for labor, and it is in securing his 
wages for a man or woman who has 
worked hard for a pittance that the Small 
Debtors’ Court has been a Godsend in- 
deed. 

It is well known that there is a certain 
class that might be described as profes- 
sional “dead beats,” who consider every 
claim which can be dodged as clear profit. 
While the “dead beat’ can sometimes get 
the best of a large firm, it is usually the 
small merchant who is the victim or even 
the washerwoman or the poor fellow who 
works hard with his hands for a dollar 
or two a day. 

The pernicious habits of the “dead 
beat” are promptly checked by a court 
in which the small merchant or a laborer 
can present a case without cost and with- 
out the services of an attorney. As a 
result of this, the work of the court does 
not increase, but rather lessens, after it 
has been established for some time. In 
regard to this, Judge Kemper comments : 

“T am glad to say that cases are fewer 
during the last three months than in the 
previous nine months. There are two 
causes for this. One is that many of the 
old bills have been paid, and the other 
is that possible defendants would rather 
be more prompt in making payments than 
to take the chances of being summoned 
into court.” 

Judge Kemper’s first annual report in 
full follows: 

Statement of business done in the 
Small Debtors’ Court in Topeka at the 
close of business May 18, 1914, one year 
after the establishment of the court: 

The smallest amount collected was 20 
cents and the largest $20, the maximum. 

In addition to the 378 cases that were 
regularly filed, about 50 cases were 
settled of which no record was made. 
The object of the court is to get results, 
and if a defendant will pay by being 
called on the phone it is useless to make 
a case. 

The average amount collected in the 
cases that are fully paid is $4.25. The 
average where judgment has been given 
is $4.65. 

Total number of cases filed, 378; total 
number of cases dismissed, for various 
reasons, 40; total number of cases not 
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yet tried, 12; total number of cases where 
judgment has been given, 326; total 
amount of all claims filed, $2,352.33; 
total amount of judgments given, $1,757- 
.37; total amount collected and paid to 
plaintiffs, $1,113.87; total amounts of 
judgments not yet collected, $643.50. If 
the 50 cases not recorded were consid- 
ered, the amount collected would be about 
$200 more. 

Practically two thirds of all judgments 
are paid when judgment is given, or in 
weekly or monthly payments afterwards. 

Number of cases where judgments are 
paid in full, 232; number of cases partly 
paid, 19; number of cases partly paid and 
balance certified, 4; number of cases cer- 
tified for full judgment, 26; number of 
cases where judgment has been given, but 
no part has yet been paid, 45. 

Of the number of cases certified to 
the clerk of the district court execution 
has been issued in 15. In 10 of these, 
execution was returned wholly unsatis- 
fied, 3 were paid, and in two cases execu- 
tion has not yet been returned. The 
costs paid in the 3 cases settled was $8.40. 

While this court is not intended to be 
an expense to either the plaintiff or de- 
fendant, yet if the defendant refuses to 
pay the judgment it will be certified to 
the clerk of the district court, and then 
costs to the defendant will begin, and 
when such costs are collected they are 
placed in the county treasury, therefore 
this court is a source of a small amount 
of revenue. The unpaid judgments in 
this court and the unsettled certified cases 
in the office of the district clerk is an 
official list of people who beat honorable 
debts. 

There is a very strong protective fea- 
ture for the defendant in this court. The 
law provides that when a judgment is 
rendered the defendant and the court 
shall determine how the payments are to 
be made. After they agree on the time 
or times of payments, the plaintiff cannot 
harass the defendant by garnishments 
through the district court, or give him 
any further trouble. The defendant is 
absolutely protected as long as he keeps 
faith with the court and makes payments 
as agreed upon. 

Some of the cases which come before 
this court are full of human interest, with 
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the humor and pathos of the life among 
the very poor, which would have afforded 
material for the pen of Dickens. 

The photograph which was taken in 
the court room shows the judge deciding 
a case in favor of a newsboy who had 
a claim of 45 cents. The amount seems 
altogether too small to be considered by 
any court of justice, but in the eyes of 
the newsboy 45 cents is a lot of money, 
and the lad probably worked harder to 
earn it than many a man does for $45. 

Quite as important as the matter of his 
getting the money is the feeling which 
he and hundreds of other poor and help- 
less people in Kansas now have that the 


law is not in existence to oppress the 
poor, but to secure the rights of all. It 
is such a feeling that makes for good 
citizenship and patriotism, and it is one 
of the best reasons why similar courts 
should be established in every state and 
city of our country. 


A Plea For Justice 


It’s queer, I know, but still it’s so; 
I bought a pen long years ago, 


The sort called “fountain pen,” 


know, 


you 


*Twas said the ink would safely flow 
To feed the point, nor fast nor slow. 


Well, since that time the pen has not 
Been guilty of a needless blot; 

It’s always “Johnny on the Spot;” 
It writes with ease, no matter what— 
The flourish thick or tiny dot. 


It doesn’t leak nor clog nor dry; 
It asks no more than due supply 


Of proper ink. 


It doesn’t shy 


Nor kick nor strike for wages high. 
This being so, I ask you why 


Such pens should still be made a joke— 
Should still the grin inane provoke 
From thoughtless or malicious folk? 
High time, it seems, that someone spoke 
The truth, and that we all awoke! 


—Twupor JENKS 





Territorial Jurisdiction of a City 
Justice of the Peace 


BY EDMUND C. FAULKNER, LL. B.,, 
of the Middletown (N. Y.) Bar 


HE office of jus- 

tice of the peace 

is of ancient or- 

igin. 

was originally a 

conservator of the 

peace. In the 

reign of Edward 

III., the election 

of the conservator 
of the peace was taken from the people 
and his appointment intrusted to the 
King, who permitted him to try felonies, 
and gave him the title of “justice.” 
Blackstone’s Commentaries, bk. 1. It 
does not appear that justices of the peace 
ever exercised ju- 
risdiction in civil 
matters in Eng- 
land. 24 Cyc. 404. 
In America, how- 
ever, they were 
early an important 
branch of the ju- 
dicial fabric, with 
both civil and 
criminal jurisdic- 
tion. For the 
colony of New 
York their powers 
were enumerated 
in an act passed 
under Governor 
Sloughter (vol. 1, 
Colonial Laws of 
New York, p. 
266). Chief Jus- 
tice Savage, re- 
ferring to this of- 
fice, in Guernsey v. 
Lovell, 9 Wend. at 
page 322, says: 
“Various powers 
have been given by 
statute from time 


The justice . 
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to time, until, as Blackstone says, ‘such 
an infinite variety of business has been 
heaped upon them that few care to under- 
take and fewer understand the office.’ ” 

He diplomatically added, however, this 
sentence : 

“This must be understood of England 
alone, for in this state there has been no 
difficulty in procuring incumbents who 
are qualified, though the office is always 
important, and sometimes laborious.” 

The office as it now exists in towns 
was recognized and continued in the 
various New York State Constitutions 
which, however, do not in express terms 
declare what a justice of the peace 
shall be. In the 
New York Consti- 
tution of 1846, 
practically a new 
judicial system 
was __ established, 
and for the first 
time the nomen- 
clature of the 
present Constitu- 
tion was used. 
The Constitution 
of 1846  provid- 
ed: “The elect- 
ors of the several 
towns shall, at 
their annual town 
meeting, and in 
such manner as the 
legislature may di- 
rect, elect justices 
of the peace, 
whose term of of- 
fice shall be four 
years. . Their 
number and classi- 
fication may be 
regulated by law.” 
Article 6, § 17. 


32 
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In 1869, only the judiciary article of 
the Constitution of that year was adopt- 
ed. Section 17 of article 6 of the Con- 
stitution was changed to § 18, and the 
following added : 

“Justices of the peace shall 
be elected in the different cities in this 
state, in such manner, and with such pow- 
ers, and for such terms, respectiv ely, as 
shall be prescribed by law. : 

In the constitutional convention of 
1894, § 18 of the Constitution of 1869 
was changed to § 17, and changed to 
read : 

“Justices of the peace 
elected in the different cities. 

As the population of towns increased, 
and villages grew to such a size as would 
permit of their incorporation as cities, 
there then arose the question as to the 
type and the nature of courts which 
would best answer the needs of the new 
communities. Some cities created mu- 
nicipal courts with civil, and recorders’ 
courts, with criminal, jurisdiction ; others 
organized city courts, with exclusive civil 
jurisdiction in the city, a court with crim- 
inal jurisdiction in the city, and a court 
of the justice of the peace whose juris- 
diction would be confined to the person 
of defendants residing outside of. the city 
limits; and still other municipalities es- 
tablished a recorder’s court with criminal 
jurisdiction, and formed a court of jus- 
tice of the peace with civil jurisdiction. 


Practically in every case the charter of 
the municipalities sought the creation of 
a court whose civil jurisdiction would be 
coextensive with the territorial limits of 
the county. The acts creating these 
courts have been most skilfully worded to 
attain this end. 

The New York legislature, between 
1909 and 1915, created courts for the 
cities of Lackawanna, chapter 574, Laws 
of 1909; Rensselaer, chapter 481, Laws 
of 1913; Batavia, chapter 354, Laws of 
1914; Watervliet, chapter 184, Laws of 
1911; Amsterdam, chapter 242, Laws 
of 1911; Oneida, chapter 648, Laws of 
1911; Can andaigua, chapter 371, Laws 
of 1913; Salamanca, chapter 507, Laws 
of 1913; and Norwich, chapter 34, 
Laws of 1914. 

For the first five cities, the acts pro- 


may be 


vided for the same jurisdiction as that 
of a justice of the peace of a town, and 
expressly set forth that the service of 
process might be effected anywhere in 
the county. In the last four the courts 
were granted the same jurisdiction as a 
justice of the peace of a town. 

The jurisdiction of a justice of the 
peace of a town is not limited by the 
boundaries of the town, but the process 
of this court may be served anywhere in 
the county. Code Civ. Proc. § 2877; 3 
Wait, Law & Pr. p. 11. The question 
then arises as to the territorial jurisdic- 
tion of a justice of the peace of a city. 

“In cities the jurisdiction is generally 
coextensive with the city limits.” 24 
Cyc. 485. 

In New York there have been numer- 
ous decisions on the question of terri- 
torial jurisdiction of courts other than 
general jurisdiction, and they may be di- 
vided into three classes : 

First. Where the name “justice of the 
peace” or some similar name is given to 
a court of a village or a district other 
than a city. In this class may be placed: 

Deposit v. Vail, 5 Hun, 310; People 
ex rel. Sinkler v. Terry, 108 N. Y. 1, 14 
N. E. 815; Waters v. Langdon, 40 Barb. 
408; Brandon v. Avery, 22 N. Y. 469. 

Second. Where the legislature has at- 
tempted to create courts for cities, with 
jurisdiction outside of the city; said 
courts being called “municipal courts,” 
“city courts,” etc. Among the cases in 
this class are: 

Wheelock v. Lee, 74 = Y. 495; oa 
tin v. Barton, 139 N. 505, 34 N. 
1093; Re Buffalo, 139 N. Y. 422, 34 N. 
E. 1103; People v. Upson, 79 Hun, 87, 
29 N. Y. Supp. 615; Pierson v. Fries, 3 
App. Div. 418, 38 N. Y. Supp. 765; 
Baird v. Helfer, 12 App. Div. 23, 42 
N. Y. Supp. 484; Ziegler v. Corwin, 12 
App. Div. 60, 42 N. Y. Supp. 855; People 
ex rel. Holmes v. Lane, 53 App. Div. 537, 
65 N. Y. Supp. 1004; Darling v. White, 
67 Misc. 366, 124 N. Y. Supp. 846. 

Third. Those cases where a court of 
a justice of the peace has been created 
for cities. 

The courts have consistently held that 
where the legislature has attempted to 
give the courts mentioned in classes 
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“first” and “second,” jurisdiction out- 
side of their particular locality, and co- 
extensive with that of a justice of the 
peace of a town, that the said acts of the 
legislature were unconstitutional because 
under the Constitution the courts were 
local and inferior tribunals, and their 
jurisdiction must be confined and re- 
stricted to the limits of their particular 
divisions of the state. 

As this article is concerned chiefly with 
the jurisdiction of justices of the peace 
of a city, the decisions touching upon 
that subject will be referred to at great- 
er length. 

Prior to 1869, there was no constitu- 
tional warrant for a justice of the peace 
in cities, although one or more cities then 
had officers of that name. The effect of 
the decision in Brandon v. Avery, 22 N. 
Y. 469, which decision limited the juris- 
diction of a justice to the village limits, 
was appreciated, and undoubtedly the in- 
convenience arising from the doctrine 
therein enunciated was the prime factor 
which caused the constitutional delegates 
of 1869 to incorporate into the Constitu- 
tion the provision relating to justice of 
the peace in cities. 

One of the first cases arising after the 
amendment of 1869 was that of Geraty 
v. Reid, 78 N. Y. 64 (1899). The ques- 
tion considered there was whether a jus- 
tice of the peace of Brooklyn had the 
right to have his processes served out- 
side the city. The court was created by 
chapter 125 of the Laws of 1849. The 
court of appeals inferentially held that 
the justice had no such right, and that 
the court was a local and inferior court. 
It sustained, however, the constitution- 
ality of the act on the ground that a pro- 
vision of the act was to the effect that 
the justice was to have the same juris- 
diction “in said city” as the justice of the 
peace of a town, and consequently there 
was a limitation of the territorial juris- 
diction. It must be remembered, how- 
ever, that the court did not have under 
consideration the force and effect of the 
amendment of 1869. The constitution- 
ality of an act passed before the amend- 
ment of 1869 was incorporated into the 
Constitution was the question that con- 
fronted the court of appeals in this case. 

The city of Rome was incorporated 
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by chapter 25 of the Laws of 1870. The 
act provided for justices of the peace, 
with “all the powers, authority, and 
jurisdiction of justices of the 
peace of the several towns in the state,” 
and for a recorder with exclusive crim- 
inal jurisdiction. It was there argued 
that this justice was not a constitutional 
justice of the peace, because he was 
deprived of criminal jurisdiction. The 
court held that the provisions of the 
charter were constitutional, and that it 
was entirely competent for the legisla- 
ture to deprive justices of the peace of 
criminal jurisdiction. This case—Os- 
trander v. People, 29 Hun, 513,—was 
affirmed in the court of appeals. See 
People v. Bork, 96 N. Y. 198. The con- 
stitutional amendment of 1869 was in 
force when the charter under considera- 
tion in the case of Ostrander v. People 
was passed. 

In Petterson v. Welles, 1 App. Div. 
8, 36 N. Y. Supp. 1009 (1896), the sec- 
ond department considered the question 
whether a Brooklyn justice of the peace 
was a constitutional justice of the peace 
or an officer of a local, inferior court. 
The appellate division there held that he 
belonged to the latter class, but strongly 
intimated that it was because of the 
fact that the office of the Brooklyn jus- 
tice of the peace was created by chapter 
125 of the Laws of 1849,—before the 
constitutional provision relating to jus- 
tice of the peace in cities was passed,— 
and that the legislation had not been 
changed to permit it to come within the 
constitutional amendment. The court 
held that the amendment of 1869 was not 
self-executing, but required legislation to 
carry it into effect. The tribunal, at page 
13, said: “It was clearly competent for 
the legislature . to have abolished 
the then existing courts and have pro- 
vided for their successors. But it did 
nothing of that kind.” 

In Patrick v. Williamson, 19 App. Div. 
451, 46 N. Y. Supp. 504, the appellate 
division of the third department stated, 
when it was suggested that the justice 
of the peace of the city of Ithaca had 
no authority extending beyond its limits, 
that this was “doubtless correct.” The 
court cited Baird v. Helfer, 12 App. Div. 
23, 42 N. Y. Supp. 484, as sustaining the 











proposition, but in that case the question 
arose over a local, inferior court, the 
“municipal court of the city of Roches- 
ter.” 

The next time the question arose was 
in the case of Armstrong v. Kennedy, 
23 Misc. 47, 51 N. Y. Supp. 509 (1898). 
The charter of 1879, as amended, cre- 
ated for the city of Auburn a justice of 
the peace deprived of jurisdiction within 
the city, but possessed of the same with- 
out the municipality and within the 
county. It was contended that this tri- 
bunal was a local, inferior court, and 
its processes could not be served out- 
side of the city. The court, in sustain- 
ing the constitutionality of this provi- 
sion of the charter, held: 

“It would seem clear, therefore, that 
independently of the provisions for the 
creation of inferior courts of local juris- 
diction, the Constitution, since 1869, has 
recognized justices of the peace in cities 
as a distinct class, whose powers, terms 
of office, and manner of election were 
committed to the legislature to fix.” 

This case was followed by Shaeffer 
v. Steadman, 24 Misc. 267, 53 N. Y. 
Supp. 586 (1898). The charter of the 
city of Lockport was so constructed as 
to deprive justices of the peace of the 
city of criminal jurisdiction, but to give 
them civil jurisdiction coextensive with 
that of the justices of the peace of the 
town. The question arose whether these 
provisions of the charter were consti- 
tutional. The court held them to be so, 
and stated that the Constitution could 
not have contemplated that the justices 
of the peace of cities should hold a local 
court, for the creation of local courts 
was already provided for by the section 
of the Constitution. The court said: 

“To hold that the Constitution was so 
carelessly and loosely drawn as to make 
provision for the same identical thing 
in two consecutive sections would, it 
seems to me, amount to a baseless and 
unwarranted reflection upon the intelli- 
gence of those who framed it.” 

In Tobias v. Perry, 25 Misc. 74, 54 
N. Y. Supp. 716 (1898), an opposite 
conclusion was reached. The court there 
held that the city justices of the peace, 
deprived of criminal jurisdiction, were 
not constitutional justices of the peace, 
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and could not have their processes served 
outside of the city. The court held that 
the provisions of §§ 17 and 18 of article 6 
of the Constitution were to be construed 
together; and that the justices of the 
peace in cities were consequently to be 
treated as inferior, local courts, with re- 
stricted jurisdiction. The following lan- 
guage was used by the court: 

“Since writing the above I have seen 
the opinions of the Cayuga County 
Judge (Armstrong v. Kennedy, 23 Misc. 
47, 51 N. Y. Supp. 509), and Niagara 
County Judge (Shaeffer v. Steadman, 
supra), and like the reasoning contained 
in these able opinions, and hope they 
may be sustained, but I believe that I 
am in line with opinions of the higher 
courts, and have no reason to believe 
that there will be any departure from 
the many dicta that justices of the peace 
of cities are confined to the territorial 
limits of their respective cities.” 


The next time the question arose was 
in the appellate division, third depart- 
ment, in the case of Desmond v. Crane, 
39 App. Div. 193, 57 N. Y. Supp. 266 
(1899). The court whose jurisdiction 
was attacked was the same court re- 
ferred to in the case of Armstrong v. 
Kennedy, 23 Misc. 47, 51 N. Y. Supp. 
509. The court held that it was plain 
that the justice of the peace of the city 
was not a local officer, and that the leg- 
islature intended to confer, and did con- 
fer, on him the jurisdiction of the jus- 
tice of the peace of a town. 


That year the identical question arose 
in the same department in the case of 
Gould v. Mahaney, 39 App. Div. 426, 
57 N. Y. Supp. 363. The court whose 
jurisdiction was assailed was the justice’s 
court of the city of Lockport, hereto- 
fore referred to in Shaeffer v. Steadman. 
The appellate division sustained the va- 
lidity of the provisions of the charter 
connected with the creation and the ter- 
ritorial jurisdiction of the justices’ 
courts. Judge Spring, speaking for the 
court, said: 

“A radical departure was made by this 
Constitution [1869] from the preceding 
one. Two courts were authorized, of 
different jurisdiction; one, that of jus- 
tice of the peace, whose judge was of an- 
cient existence, and possessed powers of 
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a general character, and, within its sphere 
of extensive authority; the other was 
purely and strictly local in its operations, 
and for the benefit of the people of the 
city in which the official resided. The 
failure to recognize the difference in 
the scope of these two courts has given 
rise to much litigation over their relative 
powers.” 

The court held that as there is no 
constitutional restriction upon the au- 
thority of the legislature to grant powers 
to justices of the peace of the city, that 
body could prescribe the same powers 
which are given town justices of the 
peace. The doctrine in this case was 
followed in McKey v. Lockner, 43 App. 
Div. 43, 59 N. Y. Supp. 640 (1899). 

The constitutionality of the legislative 
enactments giving justices of the peace 
of cities the same territorial jurisdic- 
tion as that of justices of the peace of 
towns was declared in Lantz v. Galpin, 
44 Misc. 356, 89 N. Y. Supp. 1096 
(1904). The court there held that— . 

“It is clear that the legislature in- 
tended to provide that the justice of the 


peace of the city of Hornellsville should 
have the same jurisdiction as justices 
of the peace in the several towns in 


Steuben county. This the legislature, in 
my opinion, had the power to do.” 

The second department of the appel- 
late division, in Schwartz v. Palm, 163 
App. Div. 7, 147 N. Y. Supp. 1081 
(1914), considered the question in con- 
nection with the justice of the peace of 
Mount Vernon. The court held that as 
the justice of the peace of that city was 
deprived of criminal jurisdiction, he was 
not a constitutional justice of the peace, 
and consequently was a local, judicial 
officer whose jurisdiction was confined 
to the city of Mount Vernon. 

The court’s attention was directed to 
the case of People ex rel. Gegliardi v. 
Miller, 97 App. Div. 35, 89 N. Y. Supp. 
601. The provisions of the charter of 
the city of Mount Vernon, in connec- 
tion with its courts, were in that case 
before the appellate division of the sec- 
ond department. The charter provided 
that the city was “created and declared 
to be one of the towns of Westchester 
county, and that all of provisions of 
law applicable to towns in the 
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county shall apply to said city.” 
The second department there held that— 

“The effect of these two provisions is 
to leave the city of Mount Vernon still 
a town, so far as the jurisdiction of its 
justices of the peace is concerned; so 
that that jurisdiction remains subject to 
regulation by any general legislation 
which might be enacted regarding the 
jurisdiction of justice of the peace in 
towns.” 

The court, however, distinguished its 
former decision by saying that the ques- 
tion of the territorial jurisdiction of the 
Mount Vernon Court had not been 
raised in that case. 

These foregoing decisions present a 
conflict of authorities. The court of ap- 
peals has not directly touched upon the 
question ; the third department, with ap- 
parent inconsistency in its own decisions, 
differs from the second, and a county 
court disagrees with other county judi- 
cial tribunals. Although the point was 
not decided in Patrick v. Williamson, 
19 App. Div. 451, 46 N. Y. Supp. 504, 
there is a dictum which favors the limi- 
tation of territorial jurisdiction. 

The two cases holding that the city 
justice has no jurisdiction are Schwartz 
v. Palm, supra, and Tobias v. Perry, 25 
Misc. 74, 54 N. Y. Supp. 716. That the 
lack of criminal jurisdiction on the part 
of the city justice of the peace determines 
his standing as a statutory, rather than 
a constitutional, justice of the peace, is 
the gist of these decisions. Though the 
Constitution itself has no definition for a 
justice of the peace, courts have de- 
fined them. “As the office was 
well-known when the Constitution was 
adopted, it is presumed that the framers 
thereof and the people meant to es- 
tablish it as an office with such civil and 
criminal jurisdiction as the legis- 
lature saw fit to confer upon it. As it 
has always had criminal jurisdiction, and 
was an existing office with such jurisdic- 
tion when each Constitution was adopt- 
ed, it is at least doubtful whether the 
legislature has any power to deprive it 
of criminal jurisdiction altogether, since 
that would tend to partially abolish the 
office as it had been known for time out 
of mind.” Language of Judge Vann in 
People ex rel. Burby v. Howland, 155 
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N. Y. at page 276, 49 N. E. 775, 41 
L.R.A. 838. 

Again in Wenzler v. People, 58 N. Y. 
516 (1874), it is said by Judge John- 
son: 

“Now, the office of justice of the peace 
in the state of New York has always 
been possessed of two jurisdictions; the 
one civil, extending to specified actions 
and limited amounts ; the other criminal.” 

In People ex rel. White v. Rochester, 
11 Hun, 241, the doctrine of Wenzler v. 
People, supra, is approvingly followed. 
It was there held that the office of a city 
justice of the peace could be abolished 
because it was not a constitutional office. 
This case is cited in several instances 
where the fact that the act creating the 
office of the city justice of the peace was 
passed before the constitutional amend- 
ment of 1869 is apparently overlooked. 

The case of Reid v. Stevens, 70 Misc. 
177, 126 N. Y. Supp. 379, dealing with 
the question of the abolition of the jus- 
tice’s court for the city of Ithaca, as- 
serts the doctrine that said court is in- 
ferior and can be abolished. It was there 
held that the office of a city justice of the 
peace was not a constitutional one, “but 
an office created by the act of the legis- 
lature.” Page 180. This case goes on to 
distinguish the offices of the two classes 
of justices of the peace. 

The reported decisions giving the city 
justices of the peace territorial juris- 
diction coextensive with justices of the 
peace of towns proceed on the theory 
that the framers of the Constitution in- 
tended that the former were to have all 
the power of the latter unless restricted 
by the legislature; that the difficulties 
confronting the people of cities with their 
local and inferior courts whose territorial 
jurisdiction was restricted by judicial 
decisions were recognized, and a solu- 
tion of such would be found in the 
amendment of 1869. They likewise 
maintain that unless the convention and 
the people meant to endow the justice of 
the peace of cities with jurisdiction co- 
extensive with that of justices of the 
peace of towns, there was no reason or 
necessity for such provision, because un- 
der § 19 of the Constitution it was pro- 
vided that— 


“Inferior local courts of civil and 


criminal jurisdiction may be established 
by the legislature, and except as herein 
otherwise provided, all judicial officers 
shall be elected or appointed at such 
times, and in such manner, as the legis- 
lature may direct.” 

Section 18 of the Constitution of 1869 
is, by Judges Bartlett and Haight dis- 
senting, in People v. Dooley, 171 N. Y. 
74, at page 89, 63 N. E. 815, considered 
as pertaining to civil courts only. This 
view is in conflict with that of the court 
of appeals in Wenzler v. People, in 58 
N. Y. 516, where at page 523, speaking 
of city justices of the peace, Judge John- 
son said: 

“And more, the argument is strong 
that by justices of the peace were not 
meant officers having part only of the 
authority of justices, inasmuch as dis- 
trict court justices have their civil juris- 
diction, and would have been included 
under the designation of justices of the 
peace if those terms bore the sense con- 
tended for by the plaintiff in error.” 

The proceedings of the convention of 
1868 show that Mr. Murphy, of Kings 
county, proposed the amendment about 
justices of the peace for cities and dis- 
trict court judges. He said: 

“IT am unwilling that there should be 
in this Constitution the blot, making a 
distinction between the electors of cities 
and those of the country. Such a dis- 
tinction is unjust in principle and un- 
just to cities, which are thus discrim- 
inated against.” (Journal, page 1093; 
Debates, page 3732.) 

This language would seem to indicate 
that Delegate Murphy intended that city 
justices of the peace should exercise as 
full territorial jurisdiction as town jus- 
tices of the peace do, but speaking of the 
effect and force of such argument before 
a convention, the court, in Wenzler v. 
People, supra, says: 

“T do not advert to the argument from 
what passed in debate in the convention, 
though, in my opinion, it favors the con- 
clusion I come to. Such arguments, at 
best, are inconclusive, for they only show 
the opinions of the speakers; others may 
have proceeded on quite different 
grounds. As was well said, on the argu- 
ment of this case, the distinguished gen- 
tlemen whose utterances in debate were 
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invoked upon this question had power 
neither to settle a construction or make 
a compromise in respect to the language 
of the Constitution. It was adopted by 
the people, and our construction ought 
to be made upon its language alone, if 
possible.” 

That the legislature deems the juris- 
diction of both classes of justice of the 
peace similar is apparent from § 2869 of 
the Code of Civil Procedure. 

As matters now stand, the question of 
jurisdiction is absolutely unsettled as far 
as city justices of the peace with civil 
jurisdiction are concerned. If cities 
would give their court of justice of the 
peace criminal, along with civil, juris- 
diction, they might come within the doc- 
trine of Schwartz v. Palm, 163 App. Div. 
7,147 N. Y. Supp. 1081. 

It may be that the convention of 1868, 
realizing the inconveniences arising from 
the decisions localizing and restricting 
jurisdiction, attempted to provide for ad- 
ditional jurisdiction by creating the office 
of city justice of the peace with both 
civil and criminal jurisdiction. 

Outside of the realm of uncertainty is 
the fact that almost every city desires 
jurisdiction coextensive with the county 
limits. Even though the doctrine is ju- 
dicially well settled that a purely local, 
inferior court, like a municipal court, 
is restricted to the boundaries of its city, 
the legislature is still granting jurisdic- 
tion outside of the city limits. There is 
a crying need for this enlarged jurisdic- 


tion. Merchants and others in cities 
ought not be compelled to burden them- 
selves with unreasonable and unneces- 
sary expense to secure that which is due 
them. Residents of towns can summon 
city people outside of such city, but this 
privilege is not accorded municipal resi- 
dents. 

It behooves the constitutional conven- 
tion which is now in session at Albany 
to clarify the judicial atmosphere in re- 
spect to this question. Now is the time 
for that body to so word the provision 
in connection with the justice of the 
peace for cities that there will be no 
ambiguity. If the convention goes on 
record as having provided for the crea- 
tion of either justices of the peace in 
cities, or inferior, local courts in cities, 
or both, with territorial jurisdiction co- 
extensive with the county, it will have 
taken a step for which there is an un- 
doubted demand. 

The writer has not attempted to de- 
termine which view of the question is 
the correct one. He is content with hav- 
ing presented both sides of the argument, 
with having shown the irreconcilability 
of the decisions, and with having called 
upon the proper body to clarify the sub- 
ject. 
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The Justice of the Peace-His 
History 


BY EDGAR L. PENNINGTON, A.B., B.L., 
Of the Wadison, Georgia, Bar. 


O ONE _ who 
delights in trac- 
ing evolutionary 
movements, the 
history of the jus- 
tice of the peace 
is incomparable. 
We who see the 
modest oracle of 
the militia district, 

as he sits serenely eyeing his Code, can 
scarcely realize that his honor is a prod- 
uct of as violent a period of tumult as 
ever confronted the mother country. 
Feudalism was predominant through all 
the ramifications and stratifications ; rob- 
ber barons and armor-clad knights sped 
through the country, demanding what 
they would of the struggling yeoman ; life 
was cheap, illiteracy universal, and suc- 
cess in warfare was the summum bonum 
of existence. The Norman and Saxon 
were as two conflicting elements,—in a 
word, chaos held sway. 

It was in the time of Henry II. that the 
modern judicial system of England began 
to assume something of its present shape. 
This was evidently a result of the Con- 
quest ; for previously the procedure was 
local. Townships, hundreds, and shires 
came together under their chiefs. How- 
ever, as early as Aethelred’s reign, dele- 
gates were sent to the King, like the 
missi of the Frankish Emperors. Gradu- 
ally after 1066 the earls and chiefs were 
displaced by royal judges. 

“The common law hath ever had a 
special care and regard for the conserva- 
tion of the peace.” ? Long prior to the 
fourteenth century, officers were appoint- 
ed to maintain it. They were of two 
sorts,—some were empowered merely as 
an incident to their offices, others were 


a Blackstone, 351. 
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solely custodes or conservatores pacis. 
Among the former we group the King, 
sheriff, coroner, and constable; the latter 
have been supplanted, as we shall see. 

But the above were creatures of the 
common law. It was the statute 1 Edw. 
III. chap. 16, that first instituted the jus- 
tice of the peace. The circumstances 
which led to its enactment accompanied 
the strategy of Queen Isabel, the wife of 
Edward II. Isabel sought to depose her 
husband; and, while he was still alive, 
she caused her son’s enthronement. 
Young Edward III., the object of her 
ambition, was naturally apprehensive of 
an uprising ; hence he forwarded writs to 
all the sheriffs. In them he explained 
plausibly his manner of accession, and 
commanded “that the peace be kept 
throughout his bailiwick, on pain and 
peril of disinheritance and loss of life 
and limb.” 

Next Parliament ordained that “for 
the better keeping and maintenance of the 
peace -. That in every county good 
men and lawful, which be no Maintain- 
ors of Evil, or Barretors in the County, 
shall be assigned to keep the Peace.” # 
These men continued to be called con- 
servators, wardens, and keepers of the 
peace till the passage of the statute 34 
Edw. III. chap. 1. By this they were au- 
thorized to try felonies, and thus they 
acquired the dignified title of justices. 
Then, it appears, they were first vested 
with judicial powers. But they could not 
act singly in this capacity,—two or three 
were required. The statute 18 Edw. III. 
chap. 2, directed the number of “keepers 
of the peace” to be two or three of the 
best reputation in each county. 

Modifications came. Two or three 
keepers were found too few; and the 


2Statute 1 Edw. III. chap. 16. 
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statute empowering them to try felonies 
provided that one lord and three of the 
most worthy in the county, with some 
learned in the law, should be justices. 
Afterwards, through private ambition, 
the number grew inordinately, and a 
couple of statutes* were passed under 
Edward’s immediate successor reducing 
the crowd. Another statute of this 
King,* ordered the justices to be of the 
most sufficient knights, esquires, and gen- 
tlemen of the law. A few decades later, 
their residence in the several counties 
was made compulsory.5 

As parties of small means had obtained 
commissions, contrary to the purport, in 
the reign of Henry VI., it was declared 
as a prerequisite that the justice have 
lands to the annual value of £20. Pov- 
erty was believed to foster greed and cor- 
ruption. Shakespeare, in dramatizing the 
life of this unhappy monarch, writes : ® 


“Thou hast appointed justices of peace, to 
call poor men before them about matters they 
were not able to answer.” 


King George II. practically confirmed 
this prerequisite, his alteration as to the 
financial rating being based on the fluctu- 
ation of money. He added that no prac- 
tising attorney, solicitor, or proctor 
should act in this position. 

The justice’s appointment was by the 
King’s special commission under the 
great seal. The form was fixed in 1590; 
and commenced, quorum aliquem ves- 
trum, A. B. C. D. etc., unum esse vol- 
umus. It may be translated, “To you 
and to every two or more of you (of 
whom anyone of the aforesaid, A. B. C. 
D., etc., we will, shall be one) to inquire 
the truth more fully by the oath of good 
and lawful men of the county of all 
manner of felonies, poisonings, enchant- 
ments, sorceries, arts, magic, trespasses, 
forestallings, regratings, engrossings, and 
extortions whatever.” The justices in- 
dicated parenthetically are said to be 
“justices of the quorum.” 

The office was brought to this country 
by the English. From the earliest period 





$12 Rich. II. chap. 10; 14 Rich. II. chap. 11. 

#13 Rich. II. chap. 7. 

52 Hen. V. st. 1, chap. 4, and st. 2, chap. 1. 
oe II. K. Hen. VI., Act IV., 


of colonization it has existed in America. 
By the “Duke’s Laws” of 1665, promul- 
gated for the colonial government of 
New York, justices of the peace were 
commissioned for the provincial towns 
with the same powers as those of Great 
Britain. “They discharged a great va- 
riety of duties connected with the support 
of the poor, the reparation of highways, 
the imposition and levying of parochial 
rates, and other local affairs.” 7 

Justices of the peace in America to-day 
are subject to regulations which differ in 
certain localities, their duties having been 
clearly defined in each commonwealth. 
Bouvier defines them as “public officers 
invested with judicial powers for the pur- 
pose of preventing breaches of the peace, 
and bringing to punishment those who 
have violated the law.” Of course, save 
in warrants and commitment trials, their 
criminal jurisdiction is almost a shadow 
of the past; but the limits and variety of 
their civil work have broadened consider- 
ably. In some states they are not limited 
to their respective counties ; in some their 
courts are courts of record. 

Our justice courts strikingly resemble 
the Courts of Requests, or Courts of 
Conscience, for the recovery of small 
debts. The first of these was established 
at London in the reign of Henry VIII. 
Subsequently changed,® the Constitution 
of these courts directed two aldermen 
and four commoners to hear twice a week 
all causes of debt not exceeding 40 shil- 
lings. Before the American Revolution 
they flourished here; but after the war 
they were discontinued. The justices of 
the peace were soon invested with the 
jurisdiction of the Courts of Conscience 
in addition to what they formerly pos- 
sessed. The old handiwork of Edward 
III. has never been superseded; it has 
simply been affected by time and condi- 
tions. 

The justice of the peace has always 
been the target for criticism and mirth, 
When Quixote—like he sped through the 
island, no doubt to his discomfort he en- 
countered opposing forces little inter- 
ested in the King’s peace. This very 


hour, perhaps, a fellow lawyer is stand- 


7 People ex rel. Lawrence v. Mann, 97 N. 
Y. 530, 534, 49 Am. Rep. 556. 
83 Jac. I. chap. 15; 14 Geo. IT. chap. 10. 
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ing in the back of a rural store regarding 
his Honor with thoughts that his tongue 
dares not utter. Lord Cowper scored the 
English justice, and pronounced him a 
man “sometimes illiterate and frequently 
bigoted and prejudiced.” We have heard 
of the justice who, when asked to charge 
the jury, replied: “Gentlemen, this has 
been a long and tedious trial for me; I'll 
have to charge you 50 cents apiece.” A 
certain dissatisfied advocate, so we are 
told, “moved to strike out part of the evi- 
dence.” The motion, being put to the 
spectators, was carried. 

The following is from a decision of 
Justice Blandford of the supreme court 
of Georgia: 

“A justice of the peace is generally a 
man of consequence in his neighborhood ; 
he writes the wills, draws the deeds, and 
pulls the teeth of the people. . The 
justice has played his part on the busy 
stage of life from the time of Mr. Justice 
Shallow down to the time of Mr. Jus- 
tice Riggins. Who has not seen the gap- 
ing crowd assembled around his Honor, 
the justice, on tiptoe to catch the words 
of wisdom as they fell from his venerated 
lips? 


“*And still they gazed and still the wonder 
grew 
That one 
knew.’” 


small head could carry all he 


Justice Bleckley has furnished a sug- 
gestive picture.!° 

“In a justice court, local government 
is realized in its last analysis. This tri- 
bunal is our primary—most rudimentary 
organ of home rule. It is the ne plus ul- 
tra of judicial simplicity. An action in 

9 Bendheim v. Baldwin, 73 Ga. 594. 

10 Atlanta & W. P. R. Co. v. Hudson, 62 


Ga. 679. 
11] Blackstone, 354. 
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it is not by petition or declaration, but 
by summons; and the summons may be 
a very scanty document. 61 Ga. 388. It 
seems designed merely to put the defend- 
ant in that state of mind in which a man 
a little roused and irritated exclaims, 
‘What’s the matter? What’s up? What’s 
to pay? Practically, as experience 
teaches, when curiosity is thus excited, 
both memory and inquiry become active, 
and it is not long until the surprised in- 
dividual knows clearly and definitely 
what it’s all about.” 

The justices are frequently trained 
lawyers and are most desirable acquisi- 
tions. Even where their legal lore is 
scant, they have a strong sense of right. 
Few citizens who have narrowed their 
activities to a single community can en- 
tirely overcome a tendency towards fa- 
voritism; and the justice of the peace is 
not superhuman. Justices are “of so 
great importance to the public, that the 
country is greatly obliged to any worthy 
magistrate that, without sinister view of 
his own, will engage in that troublesome 
service. And therefore, if a well-mean- 
ing justice makes any undesigned slip in 
his practice, great lenity and indulgency 
are shown to him in the courts of law; 
and there are many statutes made to pro- 
tect him in the upright discharge of his 
office.” 1 

With its incumbent the young lawyer’s 
friend, and its bar the practice school of 
our most eminent barristers, we may doff 
our cap to the office. “The whole Chris- 
tian world,” said Lord Coke, “hath not 
a like office as justice of the peace if duly 
executed.” 


dpe Mavens 





Something About Some of the 
Justices’ Courts of Mississippi 


BY S. F. DAVIS 
of the Indianola (Mississippi) Bar 


HE powers of the 
government of 
the state of Mis- 
sissippi are, by its 
Constitution, like 
ancient Gaul, di- 
vided in_ three 
parts, legislative, 
judicial, and exec- 
utive. After mak- 
ing provisions for various other courts 
and judges, § 171 of article 6 of the 
Constitution provides, among other 
things, that a competent number of jus- 
tices of the peace and constables shall 
be chosen in each county, in the manner 
provided by law, for each district, who 
shall hold their office for a term of four 
years. 

Now if this sentence, or the first part 
of it, had been transposed so as to have 
read: “There shall be a number of com- 
petent justices of the peace and consta- 
bles chosen for each county,” it would 
not have been open to criticism, but as it 
stands, it is fatally defective, and falls 
short of the purpose for which it was in- 
tended. 

This same section of the Constitution 
undertakes to define and limit the juris- 
diction of these several justices of the 
peace by saying: “The jurisdiction of 
justices of the peace shall extend to 
causes in which the principal amount in 
controversy shall not exceed the sum of 
$200; and they shall have jurisdiction 
concurrent with the circuit court over all 
crimes whereof the punishment pre- 
scribed does not extend beyond a fine and 
imprisonment in the county jail; but the 
legislature may confer on the justices of 
the peace exclusive jurisdiction in such 
petty misdemeanors as it shall see 
proper.” 

Chapter 73 of the Code of Mississippi 
of 1906 prescribed the number of jus- 
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tices of the peace that shall be elected 
for each county; fixes the bounds of the 
territory over which each shall preside; 
defines his civil and criminal jurisdiction ; 
prescribes the rules of procedure in his 
court; and clearly defines his duties ; but 
all this is conveniently ignored by some 
justices of the peace, who never allow 
themselves to be hampered, or their juris- 
diction or court procedure to be restricted 
by any rules or regulations promulgated 
by the legislature or anybody else. 

As soon as a justice of the peace is 
elected, commissioned, sworn, and placed 
under a $2,000 bond to keep the peace, 
he is presented with the latest edi- 
tion of the leather-bound Code of the 
laws of the state, which is about the size 
of an old-fashioned family Bible, togeth- 
er with a copy of all of the subsequent 
Acts of the legislature, gotten out in 
handsome library-size volumes tastefully 
bound in variegated marble boards, with 
imitation sheepskin backs and tips, and is 
turned loose on the citizens of his district 
to administer justice to them without 
fear, favor, or affection. 

In addition to the paraphernalia fur- 
nished him by the state, a number of the 
justices of the peace get some office sup- 
ply house to furnish them a seal, bearing 
the name and official title in capital let- 
ters around a circle about the size of a 
silver dollar, together with the coat of 
arms of Mississippi in the center, and 
which is supposed to be an eagle with 
outstretched wings, with an olive branch 
in one talon and a bunch of arrows in the 
other, and a shield on his breast, but 
which, when executed by a cheap en- 
graver, often looks more like a turkey 
gobbler that has just been knocked over 
backwards into a weed patch by a vio- 
lent blow on his breast with the wing 
of an old plow, than anything else. 

The necessity of seals by the justices 
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of the peace has long since been abolished 
by statute in this state; but the average 
justice of the peace does not find this 
out until after he has served out his 
second term of four years each, in office, 
and even then he is very reluctant about 
dispensing with this emblem of author- 
ity; and so long as there is no positive 
law against his having one, he usually 
keeps it and continues to authenticate 
his official acts by it. 

After he has gotten his seal, a quire of 
fools-cap paper, a fountain pen, or an 
indelible pencil, and a plug of tobacco, 
he is then ready to take cognizance of 
anything that comes along, from disor- 
derly conduct to treason. 

During his leisure hours he rambles 
aimlessly through the statutes of the 
state, and is required by law to be present 
at the opening of each term of the cir- 
cuit court to hear the judge’s charge to 
the grand jury; and if he has nothing 
special at home that requires his atten- 
tion, he usually hangs around the circuit 
court several days, and picks up many 
valuable rules of evidence and court pro- 
cedure from the circuit judge; and after 
he has made some improvement on them 
himself, he lays them away for future 
use in his own court. In this way, he 
rapidly acquires a job lot of assorted 
legal information which he, in some in- 
stances, proceeds to hand out to his less- 
informed neighbors, notwithstanding the 
statutes say that he must not do so. But, 
as above stated, there are occasional jus- 
tices of the peace who are not bound by, 
and do not pay any attention to, the re- 
strictions attempted to be placed upon 
them by the Constitution or statutes. 
They exercise original and unlimited 
jurisdiction over all such things as are 
given them by the statutes, and they as- 
sume concurrent jurisdiction over every- 
thing else that they find loose in their 
districts. And in addition to giving out 
legal advice and trying cases, they also 
draw legal papers for their neighbors, 
such as deeds, deeds of trust, bills of sale, 
and wills. 


From a purely selfish standpoint, I 
have never objected to their doing this, 
because I have at different times received 
some very nice little fees that I would 
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never have received if it had not been for 
some accommodating justice of the peace 
drawing up some papers for some of my 
clients, which I afterwards have had to 
carry through the chancery court, or get 
a special act of the legislature to straight- 
en out. 

Some years ago I had a client who had 
160 acres of land that he wanted to sell 
to his neighbor, mostly on credit, and 
retain a vendor’s lien on the land to se- 
cure the balance due. I told him that I 
would charge him a fee of $10 to prepare 
the necessary papers, which he declined 
to pay, and went home and got a justice 
of the peace to draw the papers and take 
the acknowledgments for the modest sum 
of 50 cents. The following year the man 
who had bought the land died, intestate, 
insolvent, and without having made any 
further payment on the land, and leav- 
ing as his sole heirs at law his eight, or 
eighteen—I have forgotten which— 
minor children surviving him. My client 
then brought me the alleged deed and 
vendor’s lien, which the justice of the 
peace had prepared for him, and asked 
me to foreclose it in order to get the title 
to the land cleared up, but after care- 
fully reading it over fifteen or twenty 
times, I could not find any provision in 
it in reference to death, defalcation in the 
payment, or for a foreclosure of the lien 
in case anything like that did happen. He 
then paid me a fee of $300, paid court 
costs and printer’s fees to the amount of 
$150 and upward, and was out of the use 
of his land for two years while I was 
taking the necessary crooks and turns 
through the chancery court to straighten 
out the kinks in the title. 

Each justice of the peace is supposed 
to hold two terms of court for the trial 
of civil cases in his district each month, 
and to continue from day to day as long 
as there is anything before him and is 
open for the trial of all criminal cases 
at any time the defendant is caught and 
brought before him. They all have and 
exercise the right to hold their courts at 
any place in their district, but usually 
select a country store or postoffice as the 
place most suited for this business. They 
generally like to have their trials well at- 
tended, and so hold their court where it 
is most likely to draw the largest crowd, 





44 Case and Comment 


so that their judicial light will shine to 
the best advantage. 

In civil cases, long before the day of 
the trial, some justices of the peace see 
all of the parties, talk to all of the wit- 
nesses, and have their minds thoroughly 
made up as to how the case is going to 
be decided, which is usually against the 
one out of whom he can most likely make 
the costs. And then if you want to see 
his jaw drop, and his feathers fall, just 
invoke your constitutional right and call 
for a jury. 

In all the courts in which I have ever 
practised, except a justice court, a per- 
son charged with a crime is presumed to 
be innocent of the crime charged until 
his guilt is established to a moral cer- 
tainty and beyond every reasonable 
doubt, but in many justices’ courts, the 
rule is just the reverse, and all persons 
charged with crime are presumed to be 
guilty until their innocence is proven to 
a moral certainty and beyond every 
doubt, reasonable or unreasonable. 

There are only two things that I have 
ever found that I could bluff a justice of 
the peace with, and that is a suit on his 
bond, and a prosecution on a charge of 
peonage, and sometimes that will not 
work, but in most cases it will. 

Every justice of the peace knows that 
he is under a $2,000 bond for some pur- 
pose or other; and knows in a vague and 
uncertain way that suit can be brought on 
this bond, and that the circuit court can 
do things to him and his bondsmen, but 
not all of them know just exactly what, 
and as a general rule they are a little 
shy on this subject. 

They all know that peonage is an of- 
fense against the Federal government, 
punishable by imprisonment in the At- 
lanta penitentiary, but few know what it 
takes to constitute the offense. They 
know, however, that it is usually some- 
thing done towards illegally depriving a 
negro of his liberty to move around from 
place to place, and if you are ever called 
on to defend a negro who has been locked 
up by a justice of the peace in his corn 
crib, or cotton house for two or three 
days, without there ever having been any 
formal affidavit made against him, you 
can generally get a very liberal com- 
promise of your case by carrying your 


client around behind the house, and re- 
peating the word “peonage’’ several 
times, loud enough for the justice of the 
peace to overhear you. 


I remember riding 10 miles through 
the mud on a cold day to defend a negro 
before a justice of the peace, and when 
I got there I found my client on the floor, 
tied hand and foot with a grass rope, in 
an old vacant store, with a little stove 
about the size and shape of a gallon 
coffee pot, resting on three legs and a 
brick, to keep him warm. As soon as I 
got there, his Honor untied my client and 
let him sit up and scratch himself right 
good, and then had his constable open 
court in due form to try him. I called 
for the affidavit, and there was none, but 
his Honor sat down on an empty nail 
keg by a dry goods box, and proceeded 
to fill out one of the regular printed 
forms, and have the constable to sign it, 
and which, omitting the names and dates, 
read as follows: 


“State of Mississippi, 
County of Sunflower, 

Before me, the undersigned justice of 
the peace for and in the district, county 
and state aforesaid, A. B. makes affidavit 
and says, that on or about the — day of 
January, 19 to the best of his in- 
formation and belief, C. D. did jump a 
contract with the intention to defraud 
E. F. against the peace and dignity of 
the state of Mississippi. 

A. B. 


Subscribed and sworn to before me, 
this — day of January, 19 ; 
G. H. 


Justice of the peace.” 


It will be seen that the affidavit 
charged my client with jumping a con- 
tract, but failed to say when, where, and 
how he jumped it, whether on it, over it, 
or under it, or what he had intended to 
defraud E. F. out of ; and I moved the 
court to discharge the defendant, because 
the affidavit failed to charge any crime 
known to the law, which motion was 
promptly overruled, and the state’s only 
witness, the man whom my client was ac- 
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cused of intending to defraud, took the 
stand and testified in substance that some 
time in the fall he had loaned the de- 
fendant 25 cents to buy some tobacco 
with, and that the defendant had agreed 
in consideration thereof that he would on 
or before the first day of January next 
sign a contract to make a crop with affi- 
ant that year, and that he had since re- 
fused so to do. The state then rested 
its case, and I again moved the court to 


discharge the defendant for the further © 


reason that the evidence was insufficient 
to warrant a conviction of the defendant 
of any crime known to the law, and was 
informed by the court that he never de- 
cided any case until he had first heard 
both sides of it, and turning to my client 
he said: “Git up from thar, nigger, and 
be sworn.” “Hold on there,” I said, “you 
can’t put the defendant on the witness 
stand unless he wants to testify, and I 
am not going to let him testify in this 
case.” “Show me the law to that effect,” 
said the court. I read him Article 5 of 
the Amendments to the Constitution of 
the United States, and § 26 of article 3 
of the state Constitution, both of which 
guarantee to all persons that they shall 
never be compelled to give evidence 
against themselves in any criminal prose- 
cution. , 

“To hell with the Constitutions,” said 
the justice, “they don’t have no bearing 


in this court, and I’m going to hear what 
that nigger has to say about this case, 
or know the reason why.” “All right, 
judge,” I said, “I am going to leave you 
now, and you go ahead and do whatever 
you like to that negro, but I warn you 
once for all, that unless you turn him 
loose, and do it at once, that I will have 
you in the hands of a United States 
marshal within less than twenty-four 
hours, on a charge of peonage,” and grab- 
bing my hat and saddle bags I started 
towards my mule. 

Before I got to my mule, his Honor 
called me back and said: “I have decided 
to turn this damn nigger loose, not on 
account of anything you have said, but 
because I don’t think the evidence is quite 
strong enough to hold him in the circuit 
court on an appeal, but I want to say to 
you, that when you little two-by-four 
lawyer think you can ride out here from 
Indianola and tell me how to run my 
court, you are just mistaken. I know a 
thing a two about criminal perseeder, my- 
self, even if I don’t look like it.” 


Despotism 


Under the old French monarchy the favorite fashion of it was a leitre 
de cachet signed by the King, and this would consign the party to a loath- 
some dungeon until he died, forgotten by all the world. An imperial ukase 
will answer the same purpose in Russia. The most faithful subject of that 
amiable autocracy will lie down in the evening to dream of his future pros- 
perity, and before daybreak he will find himself between two dragoons on his 
way to the mines in Siberia. In Turkey, the verbal order of the Sultan or 
any of his powerful favorites will cause a man to be tied up in a sack and 
cast into the Bosphorus. Nero accused Peter and Paul of spreading a 
“pestilent superstition,’ which they called the Gospel. He heard their defense 
in person, and sent them to the cross.—Hon. Jeremiah S. Black. 
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Courts 


BY WILLIAM D. TOTTEN 
of the Seattle Bar 


HILE at the com- 
mon law justices 
of the peace were 
at first merely 
conservators of 
the peace, as early 
as 18 Edward 
III., they were 
empowered to 
hear and deter- 
mine felonies and trespasses, and later 
in the thirty-fourth year of his reign were 
vested with large discretionary powers 
to restrain offenders and rioters, and 
chastise them according to their offenses, 
and cause them to be imprisoned and 
punished according to the custom of the 
realm. 

The immortal Shakespeare, in 1602 
wrote the Merry Wives of Windsor, in 
which Shallow, a country justice, ap- 
peared to have taken offense at Sir John 
Falstaff. 

Addressing Sir Hugh Evans, he in- 
sisted upon asserting and maintaining the 
dignity of his office by saying: 

“Sir Hugh, persuade me not; I will 
make a Star-chamber matter of it: if he 
were twenty Sir John Falstaffs, he shall 
not abuse Robert Shallow, esquire.” 

Shallow’s cousin Slender, proud of his 
office-holding relative, added: 

“In the county of Gloster, justice of 
the peace.” 

Shallow, thus reminded, proudly ex- 
claimed, 

“Ay, cousin Slender, and Custalorum.” 

Whereupon the vain cousin, puffed up 
with rising pride, remarked : 

“Ay, and ratolorum, too; and a gentle- 
man born, master parson; who writes 
himself armigero; in any bill, warrant, 
quittance, or obligation, armigero.” 

One can imagine how well Shallow en- 
joyed the last remark considering his 
self-satisfied boast : 


“Ay, that I do; and have done any time 
these three hundred years.” 
In some stupid, if not vulgar, lines pro- 


duced for the first time about 1778, from 
the manuscript of the antiquary Oldys, 
and probably wrongfully attributed to 
Shakespeare, it would appear that their 
author held one magistrate at least in con- 
tempt, for he is described as— 

“A justice of the peace, at home a poor 
scarecrow—at London an Asse.” 

It would seem that in the public mind 
long before the time of Shakespeare, and 
continuing down to the present day, the 
country justice has been usually esti- 
mated, and too often correctly so, as ut- 
terly unlearned in the law, arid unfit to 
discharge the duties of a court. 

The product of a faulty system, he 
has long been the butt of ridicule, and 
time out of mind most self-respecting 
lawyers have found themselves apologiz- 
ing for knowing much about or having 
anything to do with justices’ courts. 

In the first place they have been treated 
as of an unimportant character by the 
law itself. 

Usually filled by laymen chosen with- 
out regard to their fitness to hear cases, 
criminal or civil, their jurisdiction has 
been appropriately limited to hearing and 
deciding small cases. 

Dependent on fees for remuneration, 
they have often indulged in the habit 
of appearing to decide cases in such a 
way as to produce the most revenue. 

Then, too, these courts (when presided 
over by laymen) have been infested with 
pettifoggers as ignorant as the justices 
themselves. 

Therefore most lawyers, not to men- 
tion the fact that their own fees in such 
cases are necessarily small, have disliked 
to try cases where there is so little hope 
of securing just results. 

Too often cases against defendants 
have gone by default purposely, only to 
be appealed and heard in a court of rec- 
ord, where it is believed the administra- 
tion of justice is more certain and satis- 
factory. 

It must be said in favor of the couiitry 
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justices’ courts, that some of the magis- 
trates have been and are men of sound 
common sense, possessing what lawyers 
term the judicial faculty. I recall that 
an able ex-circuit judge in Michigan used 
to good-naturedly tell of a case in which 
he reversed the judgment of a justice, 
and the supreme court reversed his de- 
cision and affirmed that of the justice. 
Probably he is not the only judge who 
could make a similar confession. We, 
perhaps, too often lose sight of the im- 
portance of the justice’s court, especially 
in those jurisdictions where lawyers pre- 
side over them. 

In one sense the justice’s court is a 
very important court. We know that 
men of small means from necessity are 
usually required to go there in order to 
obtain justice. It is a mistake to estimate 
the importance of litigation by the 
amount of money involved in it. To the 
suitor of small means, the amount in- 
volved in litigation (although small) may 
be of as much or more importance to him, 
than a greater sum would be to a liti- 
gant of larger means in a higher court. 

And whenever the right of personal 
liberty, the right of personal security, or 
the right of private property is involved 
in a lawsuit, such right should be held as 
inviolable, as sacred, and as much to be 
respected and defended in one court as 
another. 

The lax administration of the criminal 
law in justices’ courts has been a matter 
of much just criticism; and too often in 
such courts the rights of unbefriended 
or uninfluential persons have been utterly 
ignored, owing to a faulty system of law 
administration. 

The courts are in a sense places where 
very many people for the first time ac- 
quire a practical knowledge of what law 
enforcement means. When one’s rights 
are disregarded and injustice is done in 
the name of the law, a suitor or one be 
fore a court charged with the commission 
of an offense need not necessarily be an 
educated man, nor a lawyer, to under- 
stand it. 

A person with a matter before a court 
for adjudication well understands the 
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difference between brow-beating and 
ethical conduct, and is quick to detect 
favoritism on the part of a magistrate, or 
a disposition to overrule his rights. 

When those who administer the law 
become lawless in its administration, they 
become the breeders of anarchists, and 
are really more dangerous to the welfare 
of society than anarchists themselves. 

It would seem to be the duty of all 
lawyers to give the justices’ courts, in city 
and country as well, more just considera- 
tion than in the past has been accorded 
them, leaving out of consideration the 
mere desire of financial gain, and look- 
ing only to the betterment and the proper 
administration of justice. 

Few lawyers have just occasion to crit- 
icize the conduct of such courts when 
lawyers preside over them. Indeed, 
some inferior courts are presided over 
by magistrates fit to grace any bench. 

Was it not Richard Vaux, an eminent 
Philadelphia lawyer, who claimed the dis- 
tinction of being the only American law- 
yer who ever danced with Queen Vic-- 
toria, and yet who served without pay 
for many years as recorder in the city of 
Philadelphia. 

While it is true that there are many 
justices of whom Shallow is a type, still 
surviving, it does not follow that all are 
as shallow as the character portrayed by 
Shakespeare in that imaginary person. 

It would seem there is a field open yet 
for lawyers to assist in the administra- 
tion of justice in an humble way, and 
while for purposes of financial gain a 
lawyer may not desire cases in justices’ 
courts, he may well remember that his 
usefulness need not necessarily be limited 
to practising in the courts of record. 

A lawyer may dishonor his profession 
in any forum, and it is incumbent on the 
profession to make every forum where 
the law is administered a place in which 
any self-respecting lawyer need not be 
ashamed to practise. 
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The Monroe Doctrine—W hat is its 
Status? 


BY EUGENE 5S. BIBB 
Of the Bar of Minneapolis, Minnesota 


UCH international 
complications as 
have arisen in 
Europe in the last 
nine months cause 
alarmists in this 
country to pros- 
pect and predict 
hostile movements 
against the United 

States, arising out of this gigantic wave 
of militarists hysteria which has engulfed 
the Continent. These same alarmists, if 
they may be called that, cite the nation’s 
attention to the possibility of foreign 
attack and possible occupation of the 
Central American States contiguous to 
the Panama canal, one of our vulnerable 
points. In answer to this citation as an 
argument in favor of the material exten- 
sion of our military and naval forces, 
the pacifist coolly replies that the Mon- 
roe Doctrine would not permit such an 
event, and that it would prevent any 
foreign occupation of the territory of 
our southern neighbors. This supreme 
reliance upon that doctrine seems to 
be the prevailing opinion, and the pub- 
lic seem to consider that the Monroe 
Doctrine, so-called, is an international 
law of treaty force binding upon all 
nations. It would seem of interest, 
therefore, to ascertain just what status 
this doctrine enjoys. But, first, what 
was the occasion for its inception and 
what is its text? 

During the period of the Napoleonic 
wars, Spain was deeply engaged in her 
affairs in Europe, and her dependencies 
in South America took occasion to as- 
sert their independence, which was ac- 
complished without serious resistance on 
the part of the mother country. After 
due time had elapsed the United States 
recognized the independence of these 
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states, and although Spain continued to 
regard them as her dependencies it was 
found to be impossible to reduce them 
to submission without some assistance 
from the other powers. When such as- 
sistance was requested by Spain, Mr. 
George Canning, prime minister of Eng- 
land, called the matter to the attention 
of the United States government, and 
suggested that such steps be taken by our 
government as would be effective in the 
prevention of any such interference in 
the affairs of the American Continent. 
As a direct result of this suggestion 
by Britain, on the 2d day of December, 
1823, President James Monroe delivered 
his message to the Eighteenth Congress 
of the United States. In that message 
he said, in part: “A precise knowledge 
of our relation with foreign powers, as 
respects our negotiations and transac- 
tions with each, is thought to be particu- 
larly necessary. This occasion has been 
judged proper for asserting as a prin- 
ciple in which the rights and interests 
of the United States are involved, that 
the American continents, by the free and 
independent condition which they have 
assumed and maintained, are henceforth 
not to be considered as subjects for fu- 
ture colonization by any European pow- 
er. We owe it to candor, and to the 
amicable relations existing between the 
United States and the powers of Europe, 
to declare that we should consider any 
attempt on their part to extend their 
system to any portion of this hemisphere 
as dangerous to our peace and safety. 
With the existing colonies or dependen- 
cies of any European power we have not 
interfered, and shall not interfere. But 
with the governments who have declared 
their independence, and maintained it, 
and whose independence we have, on 
great consideration and on just principles, 
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acknowledged, we could not view any in- 
terposition for the purpose of oppressing 
them, or controlling in any other way 
their destiny, by any European power, 
in any other light than as the manifesta- 
tion of an unfriendly disposition toward 
the United States.” 

These declarations have come to be 
known as the Monroe Doctrine. They 
announce one of the most important and 
far-reaching tenets ever given utterance 
to in the administration of the interna- 
tional affairs of the United States. Of 
that doctrine Thomas Jefferson wrote: 
“The question is the most momentous 
that has ever been offered to my con- 
templation since that of Independence. 
That made us a nation; this fixes our 
compass and points the course we are to 
steer.” 

In course of time the principles an- 
nounced in this famous message came to 
mean that the United States, while re- 
specting the existing rights of European 
nations in this hemisphere, would op- 
pose any intervention hindering the free- 
dom of self-government in any terri- 
tory in America whose inhabitants had 
rid themselves effectively of European 
tule. Jefferson wrote in a letter to Pres- 
ident Monroe: “Our first and funda- 
mental maxim should be: Never to en- 
tangle ourselves in the broils of Europe; 
our second, never to suffer Europe to 
intermeddle with Cis-Atlantic affairs.” 

With regard to colonization, the doc- 
trine proceeded upon the assumption that 
even the smallest portion of the terri- 
tory upon the American continent formed 
a part of some then existing state, and 
consequently there remained no territory 
in the Western Hemisphere which could 
be occupied or colonized by European 
powers, without invading the territory 
of some sovereign state. Such an attempt 
to plant colonies on American soil would 
incur the opposition of the United States. 
It must not be understood, however, that 
the United States would lend its aid in 
every dispute between a South American 
Republic and a European state. But 
rather, it is only when coercion has been 
attempted for the purpose of extending 
the territory of some power of Europe, 
that a cause for interference by our 
nation may arise. 
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And now, having before us the im- 
port and scope of the Monroe Doctrine, 
we are armed to approach intelligently 
and determine the question before us, 
that is, Is the doctrine an international 
law? That question immediately sug- 
gests another, which indeed, though a 
corollary to the principal question, must 
be answered before the principal one 
may be satisfied. What is an interna- 
tional law ? 

The writer can set forth only briefly 
in a paper of this limited length what 
an international law really is, and can- 
not hope to treat exhaustively of the 
source and sanction of such law as 
should be done in order to answer this 
question satisfactorily. However, let us 
address ourselves to the question as best 
we may. 

International law is that set of rules 
and regulations established by the gen- 
eral consent of nations, which govern 
the relations between the civilized states 
of the world both in time of peace and 
in time of war. It is the law for the 
government of national communities as 
to their mutual relations, and not for 
the government of individuals of these 
communities in their relation toward one 
another. Thus came the name, the “Law 
of Nations.” But strictly speaking, in- 
ternational law is not a body of world 
law, but a set of rules which is recog- 
nized by each civilized power as a part 
of its municipal law. “International law, 
said Mr. Justice Gray of the United 
States Supreme Court in his opinion in 
The Habana, 175 U. S. 677, 44 L. ed. 
320, 20 Sup. Ct. Rep. 290, is part of our 
law, and must be ascertained and admin- 
istered by the courts of justice of ap- 
propriate jurisdiction as often as ques- 
tions of right depending upon it are duly 
presented for their determination. For 
this purpose, where there is no treaty 
and no controlling executive or legisla- 
tive act or judicial decision, resort must 
be had to the customs and usages of 
civilized nations; and as an evidence of 
these to the works of jurists and com- 
mentators who, by years of labor, re- 
search, and experience have made them- 
selves peculiarly well acquainted with the 
subjects of which they treat.” 


That quotation from Mr. Justice 
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Gray’s opinion suggests a further field 
for investigation along the line of the 
sources of international law. It is obvi- 
ous that, as there exists no codification of 
the rules of international law and as 
there is no written document which sets 
out the complete set of rules, we must 
gather them from their several sources. 
The force of custom and long usage in 
the regulation of conduct is as patent in 
the intercourse of states as it is in the af- 
fairs of individuals. It is aimost invari- 
ably true that a state seeks to justify its 
acts, when criticized, by a reference to 
some approved custom or precedent. 
Thus it is that long and continued usages 
develop and acquire sanction as rules of 
international law. However, a custom 
which violates the modern canons of 
humanity and morality is lacking au- 
thority as an international law. Other 
sources of the law are treaties between 
states, judgments of courts of arbitra- 
tion between nations, the diplomatic cor- 
respondence of states, interpretation by 
municipal courts of international law, 
and works of authoritative text writers. 
Although there are many other sources, 
lack of space forbids a more extensive 
investigation here. 

To be binding, an international law 
must have received the sanction and as- 
sent of the nations who are to be bound 
by it. This assent may be evidenced in 
any one of a number of ways, for in- 
stance: Express assent may be embodied 
in treaties or formal declarations of pub- 
lic policy, or in statutes which are en- 
acted in recognition of the accepted us- 
ages of nations; tacit assent may be 
found in the conformity to the approved 
practices of states in their international 
relations. 

There are still those legists who re- 
fuse to give the name of “law” to the 
rules governing the intercourse of states, 
on the ground that they have no other 
sanction than the mere voluntary ap- 
proval of nations, since there is no in- 
ternational tribunal to enforce interna- 
tional law by punishing offending states. 
‘This is not true, for the sanction of in- 
ternational law has come to amount to 
compulsion by bringing to bear the pres- 
sure of opinions of nations. The very 
interest and necessities of each state 


compel it to observe the certain and well- 
defined rules in the conduct of its busi- 
ness with other states, for commercial 
and social isolation would be suicide for 
that state. 

Now, apply the results of this brief 
investigation to the Monroe Doctrine. It 
is obvious that the doctrine is merely 
unilateral in its application. The United 
States says that European states shall 
not do a certain thing, but puts no pro- 
hibition upon itself. It is apparent, also, 
that it concerns the relations with Euro- 
pean powers and the South American Re- 
publics, and hence has not the general 
application required of a law. And has 
the doctrine received the general con- 
sent and sanction of the world powers? 
When the message reached the continent, 
it caused a sensation throughout Europe. 
At once there were exhibited signs of 
hostility toward the principle. Although 
it had the concurrence and warm ap- 
proval of George Canning, the British 
Secretary of State for foreign affairs, 
still it was regarded with great disfavor 
throughout the British Isles. It was 
characterized by a leading journalist of 
England as a national insult, and the act 
of a grasping and bullying enemy, for 
an American President to adhere to it. 
The Holy Alliance, composed of Russia, 
Austria, and Prussia, soon abandoned 
their former position as European depen- 
dencies. 

Now, could the doctrine be said to 
have really been accepted as a rule of 
law by all the civilized states, guiding 
their action in relation to each other? 
While on many occasions foreign pow- 
ers have taken official notice of its ex- 
istence, still that was because of active 
interposition on the part of the United 
States in each case. One of the most 
striking examples of that may be found 
in the French occupation of Mexico in 
1861. In that year the constitutional 
government of Mexico under President 
Juarez refused to honor certain debts 
contracted in Europe by the revolution- 
ary government under Miramon. Eng- 
land, France, and Spain proceeded to 
seize and occupy certain Mexican sea- 
ports, and collect the revenues, and thus 
liquidate the claims of their own subjects, 
—creditors of Mexico. It soon became 
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apparent that France intended to put 
Maximilian, an Austrian prince, upon the 
Mexican throne, so England and Spain 
at once withdrew. Although the United 
States was then entering upon the most 
critical period of her history, her treasury 
being taxed to its utmost in maintaining 
the integrity of the Union, she immedi- 
ately entered a protest and demanded an 
explanation of France. She was assured 
that the sole purpose of the landing of 
troops was to enforce the payment of 
French creditors. Notwithstanding this 
assurance in 1863, Maximilian was 
placed on the throne of Mexico, sup- 
ported by the French Army of Occu- 
pation. As soon as peace was restored 
in the United States she demanded in 
strongest terms that France withdraw 
her armed forces and restore Juarez to 
the presidency. To support this demand 
a large force of United States troops was 
mobilized upon the Rio Grande fron- 
tier, preparatory to entering Mexico and 
intervening with armed force. France, 
however, complied with the demand and 
withdrew her troops. As it will be re- 
membered the unfortunate Emperor 
Maximilian III. was shot at Queretero, 
Mexico. 

From this and other controversies be- 
tween the Spanish-American Republics 
and European powers, it is perfectly ap- 
parent that the Continent does not regard 
the doctrine as a law binding upon all 
nations, and regulating their relations 
with states in the Western Hemisphere. 

The declarations of the Monroe Doc- 
trine have never received the sanction 
of an act or resolution of even our own 
Congress, and therefore form no part 
of the municipal law of the United 
States; nor do they have any of that 
authority which European states attach 
to a royal ordinance. Indeed Congress 
has never been willing to commit the na- 


tion to any compact or pledge upon the 
subject. This is apparent from the fact 
that our national assembly declined to 
enter into or send official delegates to the 
Congress at Panama in 1826, when some 
of the Spanish-American states met to 
consider means of carrying the doctrine 
into effect. So, it is readily to be pre- 
sumed that the Monroe Doctrine is not 
an international law in any conceivable 
sense. 

The doctrine has for its objects the 
maintenance of peace on the Western 
Continent and the preservation of the in- 
tegrity of the American states. In this 
respect it bears a relation to the Am- 
erican states, resembling in some respects 
that borne by the principle of the Bal- 
ance of Power to the states of Europe, 
and has the same claim to consideration 
— the point of view of international 
aw. 

If not an international law, then what 
is its status? The Monroe Doctrine is 
an executive declaration of the course 
that the United States would follow in 
international affairs; it is the avowal of 
an existing administration of what its 
own foreign policy would be, and what it 
thinks should ever be the policy of the 
country on a subject of paramount and 
permanent interest, the relations of the 
United States with the powers of Europe 
as touching the South American Repub- 
lics. 





The Equality of Man 


BY VAN NORTON 
of the South Carolina Bar 


LL Men are Cre- 
ated Equal” is the 
title of an exceed- 
ingly strong pa- 
per on_ certain 
phases of social 
development by 
Mr. William M. 
Blatt in CASE AND 
CoMMENT for 
April,—it is the title, and not the sub- 
ject. He classifies the famous phrase as 
a. dogma, as a French exaggeration, a 
Gallic extravagance. He assumes that 
the facts of social development which 
he cogently and correctly states demon- 
strates its falsity. While his is a very 
able presentation of an extremely impor- 
tant phase of American development—I 
would detract nothing from it—the pro- 
nouncement against the truth of the old 
phrase is no necessary premise or con- 
clusion to his argument. 

Now, I would hate to lose that good 
old democratic assertion. I know it has 
been defined into foolishness by most 
people; but fault may be found in any 
set of definitions which renders foolish 
to the human mind the equality of man. 
And, too, that all men are created equal 
can be defined into an expression of fun- 
damental truth; and carry a heartening 
conception of and to mankind. I am in- 
clined to think that, for a sympathetic 
eye, there is a point of view from which 
its truth may be seen. 

The equality of man, as I have it in 
mind, lies embedded among different 
ideas from those with which Mr. Blatt 
associates it. It is not a quality of social 
development, but of the human unit; not 
of association, but of individuality. We 
must distinguish between man and his 
relations, between the individual and his 
associations. Our phrase does not predi- 
cate equality of the relations of men, 
or of the results of association, but re- 
fers to the unit man as born, created, 
equal with other units. It may be noted 
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that the wording of the phrase would 
raise an inquiry as to a distinction to be 
made between “birth” and “creation.” 
The idea of relationship—in the most in- 
timate of all relationships, that of being 
born—is excluded by the word “created.” 
It is plain that the individuality, the one- 
ness, of the human unit is to be stressed 
in the phrase’s meaning. 

Inequality means nothing except with 
reference to equality. The very positive 
proof of inequality among men shown 
by any study, like Mr. Blatt’s, must pre- 
suppose the positive existence of a cer- 
tain standard of equality upon which our 
judgment must rest. The very positive 
assertion of great inequalities among men 
cannot lead us to the conclusion that 
men are not born equal, especially when 
such assertion is itself accompanied with 
the evidence that such inequalities are 
the results of association rather than 
birth. For birth and association are here 
necessarily exclusive terms. What is 
said of association cannot be applied logi- 
cally to birth. As a matter of evidence, 
proof that man’s inequality finds its 
causes in his social relationships takes 
the burden of that fact off of man’s birth. 
If it can be shown that all inequality 
among men finds its causes in their social 
relations, then we have the proposition 
that all men are created equal quite un- 
disputable. 

The causes of inequality arising in the 
social relations of men are necessarily 
excluded from our conception of the 
equal creation of men. We must seek 
for causes of inequality inherent in the 
human unit itself, regardless of its social 
relations or its associations. The develop- 
ment of man as a social being, the syn- 
thesis of social groups and classes, their 
change of general or special relation- 
ships, the innate social tendencies to con- 
serve the class status, and the stresses of 
the laws of progress—these cannot be 
called in any way the results of men’s 
unequal birth; they are the results of the 
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association of men, of social relation- 
ships, of outside causes acting and re- 
acting upon the human unit. The con- 
ditions upon which all social relations 
exist certainly must lie outside of all 
social relationship; they are as exclusive 
as cause and effect are. Men must be 
individuals before they are, and in order 
to be, members of a society of individu- 
als. 

The varied effects of human inter- 
course upon the individual man cannot 
be used to prove the unequal birth of 
men. On the contrary, inequality from 
social conditions or causes presupposes 
an acting from without the man. The 
fact of inequality demands from us an 
investigation of a fundamental basis be- 
yond social relationships upon which in- 
equality rests, an ultimate standard from 
which inequality is measured. All dif- 
ferences between men are seen in two 
of his relations,—one is found in man, 
the social being; and the other in man, 
the individual. 

The social differentiation of men may 
be fully explained without assuming that 
they are not born equal. Social inequal- 
ity results from social causes and condi- 
tions, and is plainly imposed from with- 
out. A _ condition, cause, or quality 
inherent in the man can be the only proof 
of the unequal birth of men. The ex- 
traneous effects of human associations 
are not the necessary results of inherent 
or innate causes, but of extraneous 
causes. When we say that all men are 
created equal, we are speaking of innate 
quality; the words themselves exclude 
any extraneous causes or conditions of 
inequality. 

To individual differentiation like rea- 
soning will apply after we have made the 
obvious distinction between the heir and 
the man. The natural law of inheritance 
produces between men its differences of 
mental and physical predisposition to cer- 
tain forms, activities, and energies. Such 
differences are not from innate inequal- 
ity. The heir of all the ages is not un- 
equal to the ditcher’s son in his own 
right, but by virtue of the accumulated 
heritage of his ancestors. It is an in- 
equality of gifts from without, and not 
of life within. Differences of inherit- 
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but of the conditions into which they are 
born. 

If, after the manner of Sartor Resar- 
tus, we take off coat after coat with 
which civilization has clothed mankind, 
beginning with his hat and cane and 
going in to his conscience, we still find 
the man himself left; we find men naked 
and equal. 

In his beginning, man without gift or 
acquirement stands at the door of life 
even with every other man; as a unit of 
the human race he is equivalent to any 
other unit. Standing alone, stripped of 
every relationship, every effect from 
without himself, all men are equal. Man 
is born without law; but, being born, 
becomes subject to the laws of life and 
progress. These laws weigh him with 
the sins of his fathers; or they strength- 
en him with their righteousness. The 
subject upon which the law works, and 
the effect of the law’s work on that sub- 
ject, are necessarily separate elements. 
If all the inequalities of men result from 
the application to them of the laws of life 
and progress, then certainly the subject 
upon which the law operates, the men 
themselves, must be equal. 

And, too, the final end of men is equal- 
ity. To what end, indeed, are men made 
subject to the natural laws of life and 
progress? Is it that mankind may be 
classified into kings, aristocrats, and 
commons? Does the history of civiliza- 
tion show the increase or decrease of dif- 
ferences among men? Certainly, the in- 
equalities of men do not result from 
growth in conformity with the natural 
laws of life and progress. 

All laws tend to the ultimate perfec- 
tion, the final equality, of men. It is by 
virtue of a law of mind that the univer- 
sal opinion of mankind resents degra- 
dation. Every man’s faith is in ultimate 
equality. His every act with a view to 
the future is in that faith. His eyes may 
be blinded, his works made foolish, by 
the penalties of the law; but the groping 
faith is always active: If not I, then 
mine shall be the equal of any. 

It is the sanction of the natural law 
that gives us the penalties of social in- 
equalities. Inferiority is the result of 
the law; it is the sentence of social law 
as pronounced by society. Men not con- 
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forming to natural law have become un- 
equal; men conforming to natural law 
will become equal. 

There must be in the nature of man 
somewhere’ a common quality of men, 
whether our Declaration of Independ- 
ence suggests it or not. We need such 
in our business. We should not lack a 
logical basis upon which to rest our 
study of law and humanity. I, for one, 
would feel at a loss to arrange what few 
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heritance and social development apply, 
if men be not born equal? And why do 
they exist, if not to make men equal? 
This is not an exercise in dialectics; 
it is not even an argument. It is simply 
an attempt to state a conception of hu- 
man equality which may very probably 
be true. One may visualize the idea or 
not as his capacity and sense of fitness 
decides. Sam Weller’s application of 
“taste and fancy” may be made in more 


ideas I have upon these subjects by giv- 
ing a different standard of equality to 
every man. There must be a common 
basis in nature upon which to rest our 
judgments of inequality, our views of 
progress, our conceptions of civilization. 
And to what, pray, do our laws of in- 


ways than to a judge’s spelling. 
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State Constitutions 


One might almost say that the romance, the poetry, and even the drama 
of American politics are deeply embedded in the many state Constitutions 
promulgated since the publication of Paine’s Common Sense, the Declaration 
of Independence, and the Virginia Bill of Rights. For in them are re- 
corded the growth in the notion of rights irrespective of race, sex, or 
economic status; the rise of manhood suffrage, its extension to women, and 
modern reactions against the principle of unrestricted voting; and the de- 
veloping emphasis on morals in provisions about dueling, lotteries, divorce, 
polygamy, and the prohibition of the manufacture and sale of liquor. 

Three Constitutions (Alabama, Indiana, North Carolina), in their Bills 
of Rights, quote from the Declaration of Independence, asserting that men 
are free and equal and endowed by their Creator with certain inalienable 
rights. 


Similar provisions in other Constitutions omit the word “Creator.” 


—James Quayle Dealey in “Growth of American State Constitutions.” 





A Pair of Green Spectacles 


BY WM. HAMILTON OSBORNE 
of the New York and New Jersey Bars 


Author of “Maxim Silencer,” “‘The Wilkinson Case,” 
“The Return of Herndon Earle,” etc. 


HE Honorable 
Enoch Buchanan 
placed his flat- 
brimmed high hat 
—an unusually 
high one—care- 
fully upon the 
desk. Before do- 
ing this he had 
taken pains to 
brush it with the tail of his long coat. He 
blew his nose. He sat down, facing Ezra 
De Graw. From his breast pocket he 
drew forth a paper. 

“Ezra,” he began deliberately, as he 
unfolded the paper, “your fond step- 
mother has left a will.” 

Ezra De Graw’s eyes narrowed. “First 
I’ve heard of it,” he returned, “who drew 
it?” 

“I did,” said Buchanan. 

“Why didn’t she ask me to draw it,” 
protested Ezra De Graw, “I’m her step- 
son and I’m a lawyer. What got into 
her, I wonder. I could have drawn her 
will.” 

Enoch Buchanan chuckled. “Oh, no 
you couldn’t, Ezra,” he said, “not this 
one. You couldn’t have drawn this will. 
This is a peculiar will, Ezra. Let me 
read it to you.” 

“Go ahead,” said Ezra, belligerently. 

“In the first place,” went on Enoch 
Buchanan, “she believes in God, and in 
the immortality of the soul, and she rec- 
ognizes the uncertainty of life. With a 
firm conviction of sin, Ezra, she be- 
queaths to her beloved stepson Ezra De 
Graw, a pair of green spectacles. All 
the rest and residue of her estate goes to 
her son—the child of her body—Judson 
De Graw.” 

Ezra was on his feet. “That—that 
will—,” he spluttered, “taint worth the 
paper it’s written on. You can’t ever 


probate that will. Why, everything she 
had belonged to my father when he died.” 

“Sit down, Ezra,” said Buchanan, “let 
us reason together. I have n’t finished. 
First place, she tells why she does all 
this. She don’t give you anything but 
the spectacles because you’ve got enough. 
She gives you the green spectacles—so 
she says—so’s when you wear ’em, your 
eyes Il correspond with the rest of your 
nature. Sit down, Ezra, sit down. I 
ain’t through. She goes further. She 
says that she married your father when 
he was on the verge of bankruptcy, and 
that he married her for her money, and 
the money’s hers,—not his,—popular 
opinion to the contrary.” 

“Popular opinion be hanged—it’s my 
father’s money—I know it,” said Ezra. 

Enoch Buchanan eyed him steadily. 
“Ezra,” he said, “I know something 
about these things. You look me in the 
face and tell me it was your father’s 
money.” 

Ezra looked out of the window. “I 
can prove it,” he exclaimed. 

Enoch went on. “She gives Judson— 
the child of her body—the residue of her 
estate because he hasn’t got a dollar to 
his name—because he can’t take care of 
himself and needs it, and because he’s a 
born fool—now you've got it all.” 

Ezra held out his hand. “Let me see 
it,” he demanded. 

Buchanan shook his head. “No, Ezra,” 
he returned, “not now. You might do 
somethin’ desperate. This will is too 
good to be destroyed. The public ’Il want 
to see this will, Ill probate it, Ezra. 
And you can get a copy from the surro- 
gate the minute that I file it. That’s the 
better way.” 


“You'll never probate it,” said Ezra, 
“that’s my father’s money, and I'll get it 
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—mark my words—I’ll get it—sooner or 
later.” 

Enoch blew his nose. He nodded. “By 
hook—or crook,” he said. 

The will was proven. Immediately 
thereupon Enoch Buchanan, the execu- 
tor, turned over to Ezra De Graw a pair 
of green spectacles. He paid the funeral 
expenses and the doctor’s bill,—theré 
were no other debts. Then he turned 
over the balance of the estate to Judson 
De Graw. Judson De Graw was five 
years younger than Ezra. He was Ezra’s 
half-brother. They had had the same 
father. Ezra had inherited that father’s 
cunning, but Judson had not. Judson was 
mild, gentle, kindly. He was not bad 
looking. In fact he was rather youthful 
in appearance. A good many people 
laughed at him. But they all liked him,— 
chiefly for his sheepish ways. He was 
fond of feminine society. At intervals 
he had attempted to walk home from 
church with each unattached female in 
the congregation. 

“Now, Judson,” said Enoch Buchanan 
to him, “don’t be a fool.” 

Judson made up his mind he would 
not be a fool. He revised all his ideas. 
He cast off his boyishness. He grew up 
into the stature of a man,—that is, so he 
thought. He steeled himself against the 
wiles of womankind. But his heel was 
the heel of Achilles,—behind him stalked 
Ezra De Graw, with a dart ever ready 
for the vulnerable spot. 

Judson’s fortune was fairly consider- 
able. It consisted of one hundred shares 
of Palace Car Company stock. 

Ezra De Graw, glancing at Judson, his 
half-brother, through the green specta- 
cles, considered precautionary measures. 
In the first place, he must make friends 
with Judson. In the second place, Jud- 
son must not marry. For, even though 
Ezra himself did not live to inherit these 
hundred shares of stock, Ezra’s young 
son would live. Ezra’s son was Voorhees 
De Graw. He was of age. He was like 
his father. He didn’t need green spec- 
tacles. His father’s eyes were gray, but 
the son’s were frankly green. 

Ezra had confidence in his son. He 
drew him into his meditations over Jud- 
son De Graw. Young Voorhees was 
very wise. 


“You know, pa,” he said, “Uncle Jud- 
son thinks he’s a devil with the women.” 

Ezra clapped his son on the back. 
“You’ve hit it, Voorhees,” he said, “you 
find out all you can and report to me.” 

One day Ezra called Judson, his half- 
brother, into his office. “Judson,” he 
said, “you mustn’t mind my interfering 
just a bit. I want-to tell you that the 
women of this town are after you.” 

Judson’s eyes blinked with embar- 
rassed satisfaction. “You're only foolin’, 
Ezry,” he returned. 

“I’m not blind,” said Ezra, “and when 
a man comes into a hundred shares of 
Palace stock—.” 

“I know,” said Judson, “and I’ve been 
careful—.” 

“Now,” went on Ezra, “that’s just 
what you have n’t been. You know the 
widow Snively, don’t you?” 

Judson changed color. 
about her?” he demanded. 

“She’s talking about you, Judson,—it’s 
all over town. Do you—are you going 
to marry her?” 

“I wouldn’t marry her if she was the 
last woman on earth,” said Judson, with 
conviction. 

Ezra raised his eyebrows. “What 
about last Tuesday night,” he asked. 

Judson shivered. ‘“W—what do you 
know about last Tuesday night?” he de- 
manded. 

“Only what she’s spread all over town. 
You walked home from meeting with 
her.” 

“She—she almost asked me to,” said 
Judson. 

“Her aunt,” went on Ezra, “was sit- 
ting on the front porch—in the dark— 
when you and she got to her house.” 

“T did n’t see her aunt,” cried Judson. 

“Of course not,—she wasn’t there to 
be seen,—but do you know what hap- 
pened—that is, happened according to the 
widow Snively? She says you offered 
to marry her, and she says her aunt heard 
it, too.” 

This time Judson was on his feet. “It’s 
a lie—they both lie,” he exclaimed, “she 
daresn’t say it to my face,—I’ll face her 
down.” 

Ezra pushed him back into the chair. 
“You fool,” he hissed. 

He glared at Judson for fully half a 
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minute. “You'll face her down,” he went 
on, “why, you'll jump from the frying 
pan into the fire. What you want to do 
is to leave her alone. Leave town for a 
week. Jl] face her down. Leave it to 
me, Judson. Don’t be a fool.” 

Judson thereupon became more of a 
fool thanever. He left it to Ezra. Need- 
less to say, the widow Snively had never 
made the claim,—it is even likely that she 
would n’t have married Judson if he’d 
been the last man on earth. But Judson 
believed. That was enough. He went 
away for a week. When he came back, 
it was with a great fear upon him. He 
didn’t want the widow Snively. He'd 
rather lose all his money than marry her. 
He crept into Ezra’s office like a whipped 
dog. Ezra was ready for him. 

“T’ve fixed her,” said Ezra, “I’ve had 
face to face talks with her,’—all of 
which was a tremendous exaggeration on 
Ezra’s_ part,—‘“and she’s after your 
money. She says so frankly. She’s a 
dangerous woman, Judson.” 

Judson groaned. “You don’t have to 
tell me that,” he said. 

“I pricked the bubble, Judson,” said 
Ezra triumphantly, “I told her that you 
and me had a dispute about the will, that 
I claimed that the money was all mine, 
because it was my father’s, and that I’d 
supported my father most all his life.” 

“But you didn’t,” faltered Judson. 

“S-h-h-h,” said Ezra, “let’s get rid 
of this woman. She said she wanted 
proof. I told her you’d made over to me 
the whole estate except the household 
things, and I was allowin’ you $7 a week 
to live on. I told her it was a settlement. 
She said I’d got to prove it. So we'll 
prove it to her. And when I’ve shown 
her, she'll back down for good and all.” 

Ezra thereupon, in the presence of his 
son, Voorhees, produced a few docu- 
ments,—all intended to throw dust into 
the eyes of the widow Snively. One was 
an innocent assignment of all the Palace 
stock. Another was an agreement of 
settlement, reciting a dispute which had 
arisen between the said Ezra and the said 
Judson as to their respective rights in the 
estate, in and by which the said Judson 
agreed to make over all said Palace stock, 
and in and by which Ezra agreed to pay 
Judson $7 a week for life. 


Inasmuch as the Palace stock was 
yielding $800 or $900 a year at this par- 
ticular time, this was an eminently fair 
arrangement,—for Ezra. The deed was 
done. The widow Snively was shown,— 
or at least Ezra said she was. Judson 
was out of the woods. Twelve months 
passed. Judson now considered that it 
had all blown over, and he went to Ezra 
for his stock. But Ezra said no,—it was 
foolhardy. Better wait another year. 
Judson waited another year. Then he 
went again to Ezra. 

This time Ezra laughed in his face. 
He called in his son Voorhees and his 
clerk. He drew forth the instruments. 

“Voorhees,” he said, “and Ira,’—that 
was the clerk,—‘“this fool Judson claims 
that I’ve swindled him. Did you hear 
him acknowledge that he signed, sealed, 
and delivered these papers for the uses 
and purposes therein expressed. Did you 
hear all the conversation ?” 

Now, neither had heard all the con- 
versation. But Ezra, at the time of the 
execution, had told Judson that, in order 
to give the whole thing an air of ver- 
isimilitude, they should appear to be dis- 
puting about the estate, and should final- 
ly agree,—all in the hearing of the clerk 
and of Voorhees. So that if Ira, the 
clerk, were interrogated by the widow 
Snively, he could say in truth that the 
transaction was a bona fide one. Hence 
Voorhees and the clerk—the latter quite 
truthfully—bore out Ezra’s version of 
the matter. Ezra’s version was that it 
was a bona fide transaction, and that 
Judson had assigned to him for good and 
all. By hook or by crook Ezra had pos- 
sessed himself of the Palace stock. Jud- 
son was dumbfounded. But he didn’t 
go to Enoch Buchanan. He couldn't. 
Enoch was dead. And he didn’t go to 
anybody else. The greatest folly of a 
fool is that he wont confess his foolish- 
ness. So he took his $7 a week from 
Ezra, driving home the spike that nailed 
him to the tree. 

Then Ezra died. Something—either 
caution, or the qualms of conscience— 
had moved him to make provision in his 
will for Judson, his half-brother. He 
left to Judson not $7 a week, but the 
entire income upon the Palace stock. 

Ezra died on the first day of June, 
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1886. He died where he had been born 
and where he had always lived,—in the 
town of Quackenbush, New York. 

Ezra’s son, Voorhees, had known about 
the will. He had protested when his 
father executed it. But Ezra had shaken 
his head. 

“Voorhees,” he said, “ ‘discretion is the 
better part of valor.’ In the first place, 
I wont die for years. Judson may die be- 
fore I do. But if I predecease him, he 
may—by hook or crook, for Judson’s get- 
ting sharp—he may do something that 
will give you trouble. This Palace stock 
is yours. You'll outlive him at any rate. 
Maybe you can devise some means to cut 
down his income. But I’m doing the safe 
thing now. If I die to-morrow, Judson 
might get on his hind legs and howl. If 
I give him a life estate in the Palace 
stock, he wont. He’ll be satisfied. Leave 
it as it is.” 

They left it, and, as has been seen, 
Ezra died,—died suddenly. Ezra De 
Graw’s will was probated in New York. 
Voorhees was the executor and the sole 
beneficiary,—except for Judson’s income 
on the Palace stock. Meantime Palace 


stock had paid as high as 14 per cent, 
but by 1886, the time of Ezra’s death, it 
had again settled down to its customary 
stride of 8 per cent per year. 

This gave Judson De Graw, Ezra’s 
half-brother, a comfortable income of 
$800 a year,—enough to leave town on. 


He left town. He feared the widow 
Snively, though she, poor innocent, had, 
as she might have expressed it, “never 
done nothin’ to him.” He didn’t like 
Voorhees, the son of Ezra. Voorhees 
didn’t like him, and treated him with 
scant courtesy. So Judson went to the 
town of Wendover, in Connecticut, to 
pay a visit to his old aunt who resided 
there—Mrs. Hannah Barkalow. 

It will appear later that Voorhees De 
Graw—who suspected every man’s mo- 
tive—scented a mouse in this departure. 
We will find out later what he did. Or, 
perhaps we may as well find out now. 

Voorhees De Graw, who, as has been 
stated, needed no green spectacles to fur- 
nish color to his orbs, saw in this move 
of Judson’s a deep-laid scheme. Mrs. 
Hannah Barkalow was Judson’s aunt,— 
on his father’s side. She was therefore 
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Voorhees’ great aunt. Ezra De Graw 
in his lifetime had suspected that Mrs. 
Barkalow had a considerable competence 
left by her husband. But he had never 
been able to establish that fact in his own 
mind. Voorhees, his son, felt, however, 
that the suspicion was a certainty. Mrs. 
Hannah Barkalow, his great aunt, had 
never asked for money,—for any kind of 
aid. Hence she must be rich. Judson, 
having sneaked over to Wendover, Con- 
necticut, must have done so with motive. 
What was his game? Money—that was 
clear. 

Now Voorhees De Graw himself had 
no ties to bind him to the town of Quack- 
enbush, in the state of New York. 
Quackenbush hated him with more cor- 
diality than it had hated Ezra his father. 
So Voorhees—sniffing the air—followed 
Judson to Wendover, in Connecticut. 

He didn’t know that Aunt Hannah 
Barkalow at last had found herself pen- 
niless. He didn’t know that at length 
she had appealed to Judson for aid. He 
didn’t know that Judson was devoting his 
Palace stock dividends—$800 a year—to 
the support of himself and Aunt Hannah 
Barkalow. All that he saw, through his 
green eyes, was that Judson was camping 
on Aunt Hannah’s trial. 

Voorhees settled down in Wendover, 
Connecticut, made himself agreeable to 
Aunt Hannah, but without the unneces- 
sary expenditure of money, and watched 
and waited. It was not in Voorhees’ 
nature to miss a trick. 

Time passed,—years. Voorhees began 
slowly to invest his own money in Con- 
necticut. He became interested in a 
bank. But Wendover didn’t like him, — 
any more than had his home town in New 
York. Time passed. Judson and Aunt 
Hannah lived comfortably together. 
When Judson saw a woman on the street, 
he thought of the widow Snively, and 
crossed quickly to the other side. Of 
course he wasn’t afraid of Aunt Han- 
nah’s neighbor, Miss Annabel Boggs. 
She was just like a good fellow,—she 
dropped in any time at all; and Judson 
and Aunt Hannah—and Miss Annabel 
Boggs, the neighbor—lived life as it 
should be lived; they lived the friendly 
life. They settled the affairs of nations. 
They settled infant damnation. They 
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disposed of Robert Ingersoll for good 
and all. 

Time passed. Aunt Hannah died. She 
died at a ripe old age. And she didn’t die 
until 1899. You perceive therefore that 
Judson himself had ripened into more 
than middle age; but youth, almost 
jaunty youth, still clung to him. People 
in Wendover said that his nephew Voor- 
hees looked older than he did himself. 

Aunt Hannah Barkalow left a will. 
She divided her possessions into three 
parts. She gave one part to Annabel 
Boggs, her neighbor. She gave another 
part to her nephew Judson De Graw. 
She gave the third to her grandnephew 
Voorhees De Graw. Voorhees resented 
the interpolation of Miss Bogg’s name in 
the will, but in the main he was content, 
—until he found that Aunt Hannah Bar- 
kalow left nothing at all of any value. 
Then he knew what had happened. Jud- 
son and the Boggs woman had looted 
Aunt Hannah while she lived. He start- 
ed out to prove it, and he failed. Then 
he retaliated. He stopped paying divi- 
dends to Judson. He didn’t pay him any- 
thing at all. 

Therein Voorhees made a grievous 
mistake. If he had paid Judson $7 a 
week, Judson would have been content. 
But he cut off all source of income. First 
he told Judson the Palace people had 
passed a dividend. This was a lie, and 
Judson found it out by the simple process 
of reading the newspapers. Still Judson 
made no move. Six months went by. 
Judson found himself without a dollar to 
his name. 

Then, forced by the dire necessity of 
his case, he went to Vandervoort. Van- 
dervoort ‘was a young lawyer in Wendo- 
ver,—Judson was afraid to go to an old 
one. 

“Tell me everything,” said young Van- 
dervoort. 

Judson went back—shivering—to the 
beginning of things—back to the widow 
Snively. Vandervoort heard with amuse- 
ment at first, then with ever-growing in- 
dignation. Finally he got up on his hind 
legs,—as young lawyers do,—and howled. 

“You were stung, man,” he said, “it’s 
as clear as daylight. Your brother put 
one over on you. Your brother was a 
thief.” 


“He’s dead,” said Judson, shocked. 

“He’s a dead thief, then,” retorted 
Vandervoort. 

Vandervoort, in his enthusiasm, start- 
ed in. The first thing he did was to get 
a copy of Ezra’s will. He went further. 
He got a copy of Ezra’s mother’s will— 
the will of the testatrix who bequeathed 
to Ezra the green spectacles. 

“If we can do it,” he said to Judson, 
“we'll set aside your transfer of the 
stock.” He found he couldn’t do it. 
Ezra was dead,—the grave had sealed his 
lips. If death wouldn’t permit him to tell 
about the widow Snively, the law 
wouldn’t permit Judson. So that was no 
thoroughfare. He settled down on 
Ezra’s will. Judson was—so to speak— 
the life tenant of the stock. He was en- 
titled to the dividends, the income. He 
was entitled to them, and he wasn’t get- 
ting them. 

He had his copy of the will exempli- 
fied by the surrogate’s court in Quacken- 
bush, in New York, filed it in Connecti- 
cut, and started in. 

“We'll make this rat-tailed file account 
somehow,” he told Judson, “and we'll do 
it here.” 

The rat-tailed file was Voorhees. A 
rat-tailed file is a file shaped like a sti- 
letto,—it files on all sides. 

Before he brought his suit, he con- 
sulted Poor’s Manual. Then he sent for 
Judson. 

“Mr. De Graw,” he said, “your mother 
owned 100 shares of Palace Car stock. 
One hundred shares, mind you. Your 
brother Ezra—a thief, though he’s dead 
—got it away from you. But it was still 
100 shares. He willed you the income on 
it,—all the income on it,—and for life. 
What do you say the income on the 100 
shares has been ?” 

“Eight per cent a year,” said Judson. 

Young Vandervoort placed his finger 
on a page of Poor’s Manual. 

“Ah,” he went on, “cash dividends, 
perhaps. But look at this. Since Ezra 
died—since 1886—something beside cash 
dividends have been declared. But do 
you know anything about stock divi- 
dends.” 

“I,—I don’t know what you mean,” 
said Judson. 

“All dividends are not necessarily in 
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cash,” said Vandervoort, “not by any 
means. The company may need its cash, 
and yet it may have made extraordinary 
profits. In such case it declares a divi- 
dend in stock. And that’s what the Pal- 
ace Company did in fact. It didn’t do it 
once,—it did it several times.” 

He stopped, and jotted down on paper 
a few figures. “I wont go into details,” 
he said, “it isn’t necessary to tell you 
what they did upon acquiring other com- 
panies, or how they piled up surplus, or 
what they did with it. The figures are 
tremendous. . It is enough for you to 
know, that, while you, or Ezra, started 
with a principal fund composed of 100 
shares of capital stock in 1886, since then 
this concern has issued 430 shares of 
stock dividend upon your 100 shares of 
principal.” 

“That’s four times as much,” said Jud- 
son, unbelieving. 

“Exactly,” went on Vandervoort, “the 
dividends have exceeded the original is- 
sue in that proportion. You take the 100 
shares. Give me the 430. The income 


goes way beyond the principal.” 


“How does that get me my eight hun- 
dred a year?” asked Judson. 

Young Vandervoort snorted. “Eight 
hundred a year. Piffle,’ he exclaimed, 
“T’m going to get you 430 shares of stock 
that’s worth a good deal over par. Eight 
hundred! I’ll get you five figures, or I'll 
eat my hat.” 

“How ?” asked Judson. 

“Because it’s income,—you’re entitled 
to it for life—and I’m going to get it for 
you. Watch me.” 

“T don’t believe it,” said Judson. 

“Tf I don’t,” said young Vandervoort, 
“T’ll eat my hat.” 

Young Vandervoort had plenty of vim. 
He started in. He brought suit in his 
Connecticut tribunal for all sorts of 
things, chiefly to compel Voorhees De 
Graw to deliver up four hundred and 
thirty shares of stock, issued as stock 
dividends, and for a general accounting. 
He selected, properly, an equity court. 
He waited. Voorhees answered. Voor- 
hees had retained an old lawyer. That 
old lawyer contented himself pretty much 
with laughing in his sleeve. He denied 
most everything, raised a whole lot of ir- 
relevant matters——dust in the eyes of 
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young Vandervoort,—and claimed that 
the four hundred and thirty shares of 
dividend stock were his client’s. 

Young Vandervoort, with that care- 
lessness that goes with youth, had ex- 
amined but few authorities. His oppo- 
nent was well armed. But his opponent, 
too, was careless, as will appear. The 
case came on for trial. Young Vander- 
voort put in his proof. His opponent. 
arose. 

“The facts are admitted,” he said, 
“we've got to pay this man eight hun- 
dred a year,—in fact we’re paying it now, 
—and have been ever since the suit was 
started. As to the stock dividends, we 
concede that they were four times the 
magnitude of the original issue,—no 
doubt about that at all, sir, but they are 
not income, sir, they are principal,—and 
they belong to the remainderman, Mr. 
Voorhees De Graw. I have only to refer 
your Honor to the leading cases in Eng- 
land, and in our own Federal courts, to 
the cases in Massachusetts and Rhode Is- 
land,—all of which I have cited on my 
brief. But beyond that I refer your 
Honor to the leading case in this state of 
Connecticut,—here is the reference,— 
Green v. Bissell, 79 Conn. 547, 118 Am. 
St. Rep. 156, 65 Atl. 1056, 9 Ann. Cas. 
287, 8 L.R.A.(N.S.) 1011.” 

“Get that book,” said the court. 
attendant got it. 

The court raised his eyebrows and 
looked at Vandervoort. “What do you 
make of this, Mr. Vandervoort,” he said, 
“the headnote is amply justified by the 
body of the opinion—‘Cash dividends are 
to be regarded as income passing to life 
tenants’-—that takes care of your eight 
hundred a year or whatever it may be— 
‘while stock dividends are to be treated 
as capital inuring to the benefit of the 
remainderman.’ That settles it, it seems. 
Let me see your other cases, sir,” he said 
to the opponent. 

He handed down to young Vander- 
vort, Green v. Bissell in 79 Conn. Young 
Vandervoort wilted. The wind was taken 
out of his sails. 

“T—I have some cases here from other 
states,” he faltered. 

“I know,” returned the court, “but why 
—or how—are we concerned with the de- 
cisions of other states when our own state 
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has settled the question? It may be bad 
law, but it is the law,—what can I do?” 

At that juncture occurred one of those 
incidents that cements the tie between 
youth and age at the bar. An old lawyer 
sitting in the courtroom sidled up to 
young Vandervoort. 

“Have any courts decided the other 
way ?” he asked. 

“Yes,” said Vandervoort, “I—I went 
to law school in New York, and I kept 
my notes of lectures, and I’ve got New 
York cases—I’m sure they hold the other 
way—at least my notes read so.” 

The aged lawyer nodded his head. 
“Ah,” he said, “and where did Ezra De 
Graw, the testator, live when he died? 
Where was he domiciled? think it over, 
boy ?” 

Young Vandervoort stared at the old 
lawyer for an instant. Then he slapped 
his thigh. “I ought to be shot,” he said. 

He turned to the court. “Your Hon- 
or,” he exclaimed, “Mr. Small has just 
called my attention to a fact that is al- 
leged and admitted by the pleadings and 
that appears in proof. That fact is this: 
Ezra De Graw, the testator, was born, 
lived, died in Quackenbush, New York. 
His will was proven there. His half- 
brother and his son resided there. His 
will, so far as we are now concerned, 
deals with personalty. It must be gov- 
erned—and so must the distribution of 
personalty under it—by the law of his 
domicil,—New York.” 

“Well, what of it,” said the court, “you 
don’t mean to say the New York law 
differs from our courts.” 


Young Vandervoort produced his notes 
of law school lectures. “Will your Hon- 
or send to the library for these New York 
cases?” he exclaimed, “Clarkson v. 
Clarkson, 18 Barb. 649; Simpson v. 
Moore, 30 Barb. 637; Riggs v. Cragg, 26 
Hun, 98; Goldsmith v. Swift, 25 Hun, 
201; and Re Warren, 2 Connoly, 411, 33 
N. Y. S. R. 584, 11 N. Y. Supp. 787.” 

The court sent for the books and got 
them. He raised his eyebrows still fur- 
ther. “These cases,” he exclaimed, “are 
diametrically opposed to ours; they hold 
that all stock dividends are income and 
go to the life tenant.” 

“I offer those New York decisions as 
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evidence in this case,” said Vandervoort. 
He sat down. 

The court nodded to Vandervoort’s 
opponent. “Colonel,” said the court, “I'll 
hear you on the proposition that this case 
is governed by the law of domicil. What 
do you say to that?” 

“You'll hear me, sir,” said the Colonel, 
“on every proposition. You'll find, sir, 
that Riggs v. Cragg, in New York, stands 
reversed by the court of appeals; look at 
89 N. Y. 487.” 

The court sent for it and got it. 
“Yes,” he said, “but not on this point. 
The court of appeals leaves this point un- 
touched.” 

“The cases cited,” said the Colonel, 
“are decisions of the supreme court,— 
not of the court of appeals.” 

“They are not reversed,” said Van- 
dervoort, “they stand as law.” ? 

“They may be law, but they are not 
justice,” went on the Colonel. “Let me il- 
lustrate. Take a corporation whose en- 
tire stock is $1,000. I hold half of it. My 
interest in the corporation is one half. 
As the corporation succeeds, my one half 
should increase in value. The corpora- 
tion makes another thousand dollars. My 
one half should then be worth a full 
thousand, because the property is there. 
It buys assets with this additional one 
thousand, and declares a 100 per cent 
stock dividend. That should belong to 
me, assuming me to be the remainder- 
man, because the value of my stock 
ought to increase.” 

“But the extra thousand is profit,” per- 
sisted Vandervoort. 

The court rumpled its hair. “This 
question gets interesting,” he said. He 
scribbled on a piece of paper. “Get me all 
those,” he commanded. He got the 
books. He spent a solid hour examining 
authorities. Finally he looked up. 

“To use a popular expression,” he fi- 
nally exclaimed, “New Jersey and Penn- 
sylvania have got us trimmed to death. 
Those states hold that the accumulated 
surplus or undivided earnings at the time 
of testator’s death belong to the remain- 








1Since Vandervoort tried this case in Con- 
necticut, the New York court of appeals in 
Lowry v. Farmers’ Loan & T. Co. 172 N. Y. 
137, 64 N. E. 796, has affirmed the doctrine of 
the New York cases cited. 
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derman, but those thereafter accumulated 
belong to the life tenant. That’s the true 
rule, gentleman. That’s law. a 
Don’t get excited, Mr. Vandervoort. The 
court is rendering a decision. My view, 
so far as this case before me is concerned, 
is this: The question of the distribution 
of the testator’s personalty is governed 
by his domicil. That domicil was laid 
in New York. The decisions of the New 
York courts govern. The result is that 
the 430 shares in dispute herein belong 
not to Mr. Voorhees De Graw, the re- 
mainderman, but to Judson De Graw, the 
life tenant.” The court hated Voorhees 
De Graw. “Let us hope,” he added, 
pleasantly, “that under all the circum- 
stances of the case—many of which have 
not appeared in evidence—that this dis- 
position happens to be justice, moral as 
well as legal. Settle your judgment on 
notice. Mr. Small, your case is next. 
Proceed.” 

Oh, yes, Voorhees De Graw appealed, 
spent money, fought, clawed the air,— 
but all in vain. The judgment was af- 
firmed. He nearly died on the day when 
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he transferred 430 shares of Palace stock 
to Judson. 

Judson came near dying, too. But he 
revived, and made a call on Miss Annabel 
Boggs. 

“My dear Miss Boggs,” said Judson, 
“do you know what my dear Aunt Han- 
nah told me about you—and myself?” 

Miss Boggs quivered—youth, and some 
beauty still clung to her. “Oh,” she 
gasped, “I’ve been wanting to tell you 
what she told me about—you and me.” 

“You tell me first,” said Judson. 

“No, you tell me first,” returned Miss 
Boggs. 

“No,” persisted Judson, “you—you 
must really tell me first.” 

But, pshaw, what have we to do with 
their love affairs. This is a chronicle 


of Palace stock. Also of green specta- 
cles, which Voorhees did n’t need. After 
parting with those shares of stock, his 
eyes grew as green as very green, green 
grass. 


Him er. Otome 


Legal Science 


The Italians have begun to work upon the notion that the foundations of 
the law ought to be scientific, and, if our civilization does not collapse, 


I feel pretty sure that the regiment or division that follows us will carry 


that flag. 


Our own word seems the last always; yet the change of em- 


phasis from an argument in Plowden to one in the time of Lord Ellen- 


borough, or even from that to one in our own day, is as marked as the 


difference between Cowley’s poetry and Shelley's. 


will happen. 


Other changes as great 


And so the eternal procession moves on, we in the front for 


the moment, and, stretching away against the unattainable sky, the black 
spearheads of the army that has been passing in unbroken line already for 


near a thousand years.—Hon. Oliver Wendell Holmes. 
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Our Twenty-First Anniversary 


ITH this number Case anp Com- 
W vest celebrates its twenty-first 

birthday. It has grown with each 
passing year and trusts to continue to 
grow in value and usefulness. Its out- 
look is upward and onward. We are 
grateful for the good will of the legal 
profession which has been manifested in 
many ways. We look forward, with an- 
ticipation, to years of service. We desire 


to co-operate with our readers, giving 
them of our best, and affording them a 
medium for the expression of the best 
that is in them. 


F-ditorial Comment 


Be ruled by time, the wisest counsellor of all.—Plutarch. 


JUNE No. | 


A Place for Work and a Place 
for Play 


HE supreme court of the state of 
Washington has ruled in the recent 
case of Merritt v. Meisenheimer, 146 
Pac. 370, that there is a time and place 
for work, and also a time and place for 
relaxation and refreshment. The action 
was brought to recover a sum alleged to 
be due for legal services. The lower 
court ruled, in substance, that the ac- 
count rendered by the plaintiffs became 
an account stated by reason of the failure 
of the defendant to object thereto within 
a reasonable time. It appeared that, al- 
though the parties had met frequently at 
luncheons and at lodge meetings, the de- 
fendant had failed to challenge the ac- 
count rendered. 

The court in its opinion said: “It can- 
not be put forth as an abstract statement 
of law that men who have mutual deal- 
ings, and who meet in social and fraternal 
intercourse, are bound to speak under 
the pain of suffering the penalty of an 
estoppel. We cannot say that there is a 
legal duty to carry the burdens and dis- 
tractions of business into the hours of 
relaxation and refreshment. A man 
cannot be held to a rule that would haz- 
ard his digestion by a self-reminder of 
his debts and business troubles. There is 
a place for work and a place for play.” 


Vindictive Will Making 


V INDICTIVE will making is so des- 
picable that it is humiliating to find 
it so common. Testators frequently at- 
tempt to vent their spite through the 
agencies of their executors, or, by in- 
cluding scandalous or libelous passages 
in their wills, seek to send a Parthian 
shaft from the security of the tomb. 
“Only a short while since,” states the 
London Chronicle, “a wealthy English 
provincial magnate, after leading his 
wife to believe herself his sole legate, 
left her 1 shilling and bequeathed £72,000 
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to others, including £3,500 to a servant 
she disliked. 

“Another man left all his money to his 
wife, but stipulated that she should for- 
feit £200 every time she appeared in pub- 
lic unveiled, £200 every time she smiled 
at a man, and £1,000 if she permitted a 
man to use an endearing expression or 
to kiss her. 

““Meanest of all, however, was the man 
who left his wife 1 farthing, with di- 
rections that it should be forwarded to 
her in an unstamped envelop!” 

The case of Harris v. Nashville Trust 
Co. 128 Tenn. 573, 162 S. W. 584, Ann. 
Cas. 1914C, 885, 49 L.R.A.(N.S.) 897, 
is of special interest from this point of 
view. It holds that an action lies against 
an executor as such for the probate of a 
will charging another with illegitimacy. 
It was considered that the maxim, Actio 
personalis moritur cum persona, did not 
apply in its letter, as no cause of action 
existed before the death of the testator. 
This is not the first case where the theory 
of such an action has been sustained. In 
Gallagher’s Estate, 10 Pa. Dist. R. 733, 
the orphans’ court permitted the petition- 
er (an attorney at law) to put in a claim 
against the testator’s estate on account of 
a libel upon him contained in the will. 
The court said: 

“A will was probated in the early part 
of the last century in which the testa- 
tor recites that he had ‘directed two busts 
to be executed and placed in the court- 
house in Pittsburgh as legacies to two of 
the most unprincipled scoundrels who 
ever appeared before a court of justice.’ 
The testator had a large estate, which 
was afterwards subdivided into lots, was 
built up and now forms part of this city. 
In examining the title this clause has 
probably been read hundreds of times, 
and all these years the objects of testa- 
tor’s hatred and their representatives 
have borne this gross imputation for 
which there may have been no justifica- 
tion. So, a will is mentioned in the text- 
books in which a notorious libertine 
maliciously gave legacies in alleged com- 
pensation to certain ladies who had re- 
pulsed his advances. It may possibly be 
that a single publication of outrageous 
charges such as these may fall within the 
law of abatement, although this would 


strike the average mind as gross injus- 
tice, but the constant repetition which is 
implied in the public record must inevi- 
tably lead to not only a blot on the escut- 
cheon, but to substantial injury, and 
makes some relief imperative.” 

There is, however, another and im- 
portant side to the question which is 
pointed out in the note appended to the 
L.R.A. report of the Harris Case. The 
editor remarks: “If the courts, without 
the aid of an enabling statute, are to sup- 
port the action, they cannot stop with ac- 
tions for libel, for they import into the 
the law the principle that the estate of a 
decedent is liable for a tort having no 
existence in his lifetime.” And further 
observes: “It may, indeed, be gravely 
doubted whether the benefits to be gained 
by the allowance of an action for testa- 
mentary libel are worth the risk of the 
adoption of the principle involved.” 


Air Navigation as a Violation of 
Neutrality 


Now that Switzerland has raised the 


point that, in flying over her terri- 
tory, British aviators, who dropped 
bombs on the Zeppelin sheds at Fried- 
richshafen, violated Swiss neutrality, 
British lawyers have asked the even more 
novel question as to whether the recogni- 
tion of air sovereignty logically involves 
the prohibition of wireless communica- 
tion by nations at war. 

In other words, if the passage of an 
airship through the air of a neutral coun- 
try is a violation of neutrality, how about 
a message sent through the air? The 
question, as fantastic as it may seem, 
raises a nice point in international law,— 
one that may yet have to be threshed out 
at some future conference. 

Great Britian expressed regret that her 
aviators crossed Swiss territory, but she 
emphasized at the same time that she did 
not concede sovereignty of the air to any- 
one. English courts have held in the past 
that there can be no trespass where free 
air is concerned. 

British legal opinion thus far voiced 
seems to be that the air is private or 
state property only in so far as it is ef- 
fectively occupied. ‘That is to say, effec- 
tive occupation consists at present of 
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dominating the atmosphere to the limit of 
modern rifle range,—say 7,000 feet. “I 
cannot see,” said a lawyer, “that a coun- 
try would be guilty of a breach of neu- 
trality if an aeroplane passed over it at 
a height beyond the range of control. I 
hold that the air space above the globe 
is free to the use of the aircraft of all 
nations, and is only subject to such rights 
as are required by the subjacent powers 
for their respective protection against at- 
tack, espionage, infection, infringement 
of fiscal rights, and danger to the life 
and property of their subjects.” 

It would seem that principles analo- 
gous to those restricting dominion over 
the sea should be applied to the control 
of the viewless ocean of the air. 


Effect of Appeal from Decree 
for Permanent Alimony 


T HE effect upon a decree for perma- 

nent alimony of an appeal therefrom 
is now largely governed by statutory pro- 
visions, the majority of which require the 
filing of an appeal or supersedeas bond 
as a condition precedent to the staying 
of the judgment. Of course, to stay en- 
forcement of a decree for permanent ali- 
mony in such jurisdictions, compliance 
with the statutory provision is necessary. 
But in some jurisdictions the taking of 
an appeal in itself works a stay of execu- 
tion of the judgment or decree pending 
the appeal therefrom. 

The only case wherein questions have 
been raised as to the effect of enforce- 
ment of a decree for permanent alimony 
pending appeal, as impairing the subject 
of the appeal or as destroying the juris- 
diction of the appellate court, seems to 
be the New Jersey decision of Robinson 
v. Robinson, 92 Atl. 94, L.R.A.1915B, 
1071, which holds that every instalment 
of permanent alimony paid by a husband 
to his wife under a final decree therefor 
in the court of chancery would be in ex- 
ecution of the decree pro tanto, the re- 
sult being that any such payment, pend- 
ing appeal, would be an impairment of 
the subject of the appeal to that extent 
or degree, and also an invasion of the 
appellant’s right to have his property pre- 
served, and not diminished, during the 
contest in this court, and to protection 
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from this he is entitled. 
which, as thus indicated, is required for 
the preservation of the rights of the ap- 
pellant, is even more fundamentally re- 
quired in order that the jurisdiction of 
the appellate court may not be destroyed 
or impaired. 


The course 


Women Physicians and Lawyers 
Set Good Example 


fF OR the first time in history a jury 
composed of women physicians re- 
cently sat as judges of the court for the 
insane at the Detention Hospital in Chi- 
cago. This jury saved two women from 
being committed to the insane asylum 
by their husbands. Women lawyers all 
over the country are hoping that the 
example of this Chicago jury may be fol- 
lowed in other cities, especially in cases 
in which the sanity of women is con- 
cerned. Sixty women lawyers of Chi- 
cago have placed their services at the dis- 
posal of Judge Heap of the municipa! 
court, who is privileged to call any of 
them to defend girls brought before him. 
The women lawyers have organized the 
Public Defenders League for destitute 
girls, and they plan to appear for penni- 
less women who are arrested and brought 
into the morals court. 


Development of Water Powers 
on Public Domain 


N VIEW of the very wide interest in 

the proposed legislation by Congress, 
permitting and encouraging the develop- 
ment of water powers on the public do- 
main of the United States, we are sure 
our readers will be interested in a memo- 
rial adopted recently by the legislature of 
Colorado accepting the suggestion of the 
legislature of Oregon for a water power 
conference. The Colorado memorial 
aptly states the situation of the western 
states with reference to the necessary 
rights of way on public lands, and is as 
follows : 

Whereas, it is provided by article 14, 
§ 5, of the Constitution of the state of 
Colorado, that : 

“The water of every natural stream 
not heretofore appropriated within the 
state of Colorado is hereby declared to 
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be the property of the public, and the 
same is dedicated to the use of the peo- 
ple of the state, subject to appropriation 
as hereinafter provided;” and by § 7 
thereof, that: 

“All persons and corporations shall 
have the right of way across public, pri- 
vate, and corporate lands for the con- 
struction of ditches, canals, and flumes, 
for the purpose of conveying water for 
domestic purposes, for the irrigation of 
agricultural lands, and for mining and 
manufacturing purposes, and for drain- 
age, upon payment of just compensa- 
tion ;” and, 

Whereas, the above Constitutional pro- 
visions were accepted by the Federal gov- 
ernment when this state was admitted in- 
to the Union, and have been followed for 
over thirty-five years by the citizens of 
this state, with full congressional ap- 
proval, and have been affirmed by the 
repeated declarations of the supreme 
court of the state; and, 

Whereas, it is destructive of the right 
so established for the Federal govern- 
ment to condition grants of rights of way 
through such domain, necessary for mak- 
ing beneficial use of such water, on re- 
quirements other than the constitutional 
requirements above set forth; 

Now, therefore, be it resolved, that we 
believe that any attempt by the Federal 
government to exact in exchange for 
such rights any right of regulation or 
any compensation, in excess of the fair 
market value of the rights granted, is in 
violation of the constitutional right of 
the state and in impairment of the state’s 
power to develop and control its own in- 
ternal resources ; and 

3e it further resolved, that the danger 
of monopolistic control of water powers, 
asserted as a reason for the exercise by 
the Federal government of the above ex- 
actions in exchange for such rights of 
way, does not exist, since the state, by 
the exercise of its fundamental rights to 
regulate rates and service, can prevent 
monopolistic control, in full protection of 
its citizens ; and, 

Be it further resolved, that it is not 
only the right and duty, but also the ex- 
clusive privilege, of this state to control 
the development of its internal resources ; 
and, 

Be it further resolved, that the Senate 
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and House of this Twentieth General 
Assembly do hereby accept the sugges- 
tion contained in Senate Joint Memorial 
No. 6 of the Twenty-eighth Legislative 
Assembly of the state of Oregon, adopt- 
ed February 20, 1915, for a water pow- 
er conference, and that the governor be 
requested to designate five members of 
this general assembly to serve as a com- 
mittee, with the governor, as chairman, 
to represent the state of Colorado in the 
conference to be called pursuant to said 
joint resolution of the Oregon Assem- 
bly. 


Annual Meeting of the Iilinois 
State Bar Association 


T HE lawyers of the state will meet in 

annual convention at Quincy, IIli- 
nois, on Friday and Saturday, June 11 
and 12, 1915. The general subject for 
discussion at the meeting will be “Consti- 
tutional Revision.” 

Judge E. C. Kramer, of East St. Louis, 
the president of the association, will de- 
liver the annual address. His subject 
will be “Concerning a New Constitution 
for Illinois.” Lawrence Y. Sherman and 
James Hamilton Lewis have accepted in- 
vitations to attend the meeting and take 
part in the program. 

The Illinois Society of the American 
Institute of Criminal Law and Crimi- 
nology will hold its meeting at Quincy 
at the same time in connection with the 
lawyers’ meeting. 


Errata 


Through a regrettable mistake in the 
make-up of Mr. H. Alexander Smith’s 
article on “Real Parties in Interest in 
Public Utility Regulation,’ which ap- 
peared in the April CAs—E Aanp CoMMENT, 
the following line, “in competition with 
every other jurisdic-” was omitted at the 
— of the right-hand column on page 
879. 

On page 972 of the May number the 
first line of the second verse of Mr. Tot- 
ten’s poem should read “Often a lawyer 
is brimful of cheer” instead of “Often 
a lawyer is brimful and cheer.” Mr. 
Totten‘s lines are so widely read and so 
much appreciated that the error is espe- 
cially unfortunate. 
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Poise the cause in iiss pee aie 
Whose beam stands sure, whose rightful cause prevails. —Shakespeare. 


Attorney and client — annual re- 
tainer — services to stranger — re- 
covery. A corporation employing an 
attorney by the vear is held not entitled 
in Louisiana & N. W. R. Co. v. Athens 
Lumber Co. 134 La. 788, 64 So. 714, to 
recover from another corporation for 
his services in defending a suit brought 
against both corporations for a judgment 
in solido, without showing that there was 
some agreement to pay for his services. 
The right of a client to recover from a 
third person for services rendered by an 
attorney which benefit both is the subject 
of the note appended to the report of the 
foregoing case in L.R.A.1915B, 856. 


Bank — consent by cashier — liabil- 
ity of bank. Where a cashier agrees 
with two contracting parties that a stock 
of shoes may be stored in the back end of 
a bank, and guarantees to such parties 
that same will be delivered to the proper 
party upon compliance with certain stip- 
ulations entered into between the parties, 
upon his failure to deliver such goods 
according to such guaranty, it is held in 
the Oklahoma case of American Nat. 
Bank v. E. W. Adams & Co. 143 Pac. 
508, L.R.A.1915B, 542, that the bank will 
not be bound by the cashier’s contract of 
guaranty, but the cashier may be held 
personally liable as bailee for a breach 
of his guaranty. Receiving special de- 
posits is incident to the banking business, 
as shown by the custom of banks from an 
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early period, thus including state banks 
within the rule. It is apparent, from the 
reason for the rule, that the rule cannot 
be extended to cover contracts for bail- 
ments other than special deposits; hence 
the attempt was made in the foregoing 
case to convince the court that a stock of 
shoes stored in the rear room of the 
bank building was a special deposit. 
This is the novel feature of the case. 


Bank — corporate check to order of 
officer — notice. A bank having the 
deposit account of a corporation is not 
charged in Havana C. R. Co. v. Central 
Trust Co. 123 C. C. A. 72, 204 Fed. 546, 
annotated in L.R.A.1915B, 715, with 
notice of misappropriation of funds by 
the fact that an officer having authority to 
draw checks on the account draws one 
to his own order and indorses it himself, 
if it does not know what use is made of 
it by him. 


Bankruptcy — surplus — payment 
of interest. | When there is a surplus of 
a voluntary bankrupt’s estate, after the 
payment of all proved claims and interest 
thereon to the date of the filing of the 
petition, such surplus, it is held in John- 
son v. Norris, 111 C. C. A. 291, 190 Fed. 
459, L.R.A.1915B, 884, should be ap- 
plied first to the payment of the interest 
accruing on the claims subsequently to 
the filing of the petition, and the re- 
mainder only returned to the bankrupt. 
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Carriers — loss of hand baggage — 
care required. Negligence sufficient to 
hold a railroad company liable for loss of 
hand baggage of a passenger is held not 
shown in the Wyoming case of Union P. 
R. Co. v. Grace, 143 Pac. 353, annotated 
in L.R.A.1915B, 608, by the fact that 
the porter took it, with that of other pas- 
sengers, to remove it from the car at des- 
tination, and placed it in the vestibule, 
and that when the owner, who was 
among the last to leave the car, reached 
the vestibule, it was gone. 


Carriers —- overcrowded trains — 
liability for injury to passengers. A 
railroad company which, having reason 
to anticipate the condition, starts an over- 
crowded train from a terminal without 
notice to passengers that some will have 
to stand, is held liable in damages in 
Cave v. Seaboard Air Line R. Co. 94 
S. C. 282, 77 S. E. 1017, to a passenger 
made ill by exposure in being compelled 
to ride on the platform, and insulted by 
the conductor when he asked for a seat. 
The duty of a carrier to provide a pas- 
senger with a seat is the subject of the 
note accompanying the foregoing case 
in L.R.A.1915B, 915. 


Carriers—refusal to carry local pas- 
senger on detoured train. A rule of a 
railroad company not to carry local pas- 
sengers on detoured trains is held rea- 
sonable in the Tennessee case of South- 
ern R. Co. v. McNabb, 169 S. W. 757, 
annotated in L.R.A.1915B, 761, even 
when applied to a physician whose busi- 
ness requires him to reach his destination 
as soon as possible, and who will be de- 
layed nearly two hours by the lateness 
of the local train if he is not carried on 
one which has been detoured. 


Carriers — sleeping car company — 
duty to prevent theft. To avoid liabil- 
ity for a theft of a passenger’s property 
while he is asleep at night, it is held in 
Robinson v. Southern R. Co. 40 App. D. 
C. 549, annotated in L.R.A.1915B, 621, 
that a sleeping car company must keep a 
constant and active watch in the aisle of 
the car. 


Check — payment — evidence of 
drawer's authority. The payment by a 


bank of checks drawn upon the account 
of a corporation by its treasurer to his 
own order, to a bank in which he had 
deposited them, is held sufficient evidence 
in Havana C. R. Co. v. Knickerbocker 
Trust Co. 198 N. Y. 422, 92 N. E. 12, 
L.R.A. 1915B, 720, as between the corpo- 
ration and the depositary of his authority 
to draw the checks in that form, to entitle 
it to hold the proceeds as his property 
and honor his checks therefor, although 
the treasurer in fact exceeded his au- 
thority so that, as between himself and 
the corporation, the checks were invalid. 
The theory on which this decision is 
based is that the bank of deposit is the. 
agent of the corporate depositor as to all 
third parties who may receive checks 
drawn upon the account, to determine 
and declare whether such checks were 
genuine and drawn within the scope of 
the authority of the officer drawing them. 
This theory is disapproved in Havana 
C. R. Co. v. Central Trust Co. ante, a 
subsequent action by the corporation 
against the bank of deposit for paying 
out the money on the checks involved in 
the foregoing case. 


Constitutional law — fine for failing 
to pay wages — imprisonment for 
debt. A statute providing a fine for 
failure to pay wages in cash is held in 
the Tennessee case of State v. Prudential 
Coal Co. 170 S. W. 56, to violate the 
constitutional provision against imprison- 
ment for debt, if failure to pay the fine 
will result in imprisonment. This deci- 
sion is accompanied in L.R.A.1915B, 645, 
by a note on constitutionality of impris- 
onment for debt. 


Contempt — inciting to instigation 
of fictitious suit. That an information 
for contempt cannot be filed by a judge 
of the court against a physician for in- 
citing the institution of an action for 
damages for an alleged personal injury 
which has no basis in fact, is held in the 
Kentucky case of Melton v. Com. 170 
~~ 37, annotated in L.R.A.1915B, 


Cotenants — contribution — claim 
to exclusive right when expense is in- 
curred. The fact that a tenant in com- 
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mon is attempting to repudiate the coten- 
ancy and exclude the other tenant from 
the property at the time he pays taxes 
and other expenses for the benefit of the 
property is held in the California case of 
Willmon v. Koyer, 143 Pac. 694, anno- 
tated in L.R.A.1915B, 961, not to destroy 
his right to contribution from the other 
tenant to such expenses when the latter’s 
rights are established. 


Death — presumption from absence 
— place of inquiry. To raise a pre- 
sumption of death of one from seven 
years’ absence, it is held in the Tennessee 
case of Marquet v. A£tna L. Ins. Co. 159 
S. W. 833,.annotated in L.R.A.1915B, 
749, that inquiry must be made at the 
last-known domicil of the absentee, and 
where he has becorne estranged from his 
family and removes to a town different 
from its place of residence, inquiry at 
the latter place is not sufficient. 


Deed — for support — lien. That 
a recital that grantees “agree to care for 
and support” grantors “with money 
and other necessaries for their support 
for their natural life,” though such 
agreement was the sole consideration for 
the grant, will not alone create a lien or 
charge on the land conveyed, is held in 
the West Virginia case of Grant v. 
Swank, 81 S. E. 967, L.R.A.1915B, 881. 
To operate as such, an intent to impose 
such burden must definitely appear, or 
be directly inferable from the grant when 
properly construed. 


Deed — mark by unconscious per- 
son — validity. That a deed executed 
by using the hand of an unconscious per- 
son to make his mark on the paper at the 
place of signature is void, is held in the 
Indiana case of Barkey v. Barkey, 106 
N. E. 609, annotated in L.R.A.1915B, 
678. 


Electricity — change of current — 
cost of altering apparatus. A corpora- 
tion organized to furnish electricity to the 
public is held not bound in the Arkansas 
case of Hunt v. Marianna Electric Co. 
170 S. W. 96, L.R.A.1915B, 897, to bear 
the expense of altering the apparatus of 
consumers, even though purchased from 
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it, upon changing in good faith the char- 
acter of current supplied so that the old 
apparatus can no longer be used. 


Evidence — breach of warranty — 
satisfactory operation of other ap- 
paratus. One who installs a heating ap- 
paratus under a guaranty that it will heat 
the building if properly operated is held 
entitled in the Michigan case of Water- 
man-Waterbury Co. v. School Dist. 148 
N. W. 673, annotated in L.R.A.1915B, 
626, to show in support of his claim of 
improper operation, when breach of war- 
ranty is set up to defeat payment of the 
purchase price, that apparatus similar in 
character to that installed when properly 
operated satisfactorily heated the build- 
ing in which it was placed. 


Evidence — death — presumption 
from absence. That the death of an 
absent person may be presumed in less 
than seven years from the date of the 
last intelligence from him, from facts 
and circumstances other than those show- 
ing his exposure to danger which prob- 
ably resulted in his death, is held in Coe 
v. National Council, K. & L. S. 96 Neb. 
130, 147 N. W. 112, annotated in L.R.A. 
1915B, 744, which further holds that 
evidence of character, habits, domestic 
relations, and the like, making the aban- 
donment of home and family improbable, 
and showing a want of all those motives 
which can be supposed to influence men 
to such acts, may be sufficient to raise 
the presumption of death, or from which 
the death of one absent and unheard 
from may be inferred, without regard to 
the duration of such absence. 


Evidence — judicial notice— result 
of local-option election. That judicial 
notice cannot be taken of the result of a 
local-option election to determine wheth- 
er or not intoxicating liquors shall be 
sold in a particular locality is held in 
the California case of People v. Mueller, 
143 Pac. 748, annotated in L.R.A.1915B, 
788. 


Evidence — presumption of death 
—time. <A _ presumption of death 
arises from the continued and unex- 
plained absence of a person from his 
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home or place of residence for seven 
years, where nothing has been heard 
from or concerning him during that time 
by those who, were he living, would nat- 
urally hear from him. In such case it is 
held in the Nebraska decision of Mc- 
Laughlin v. Sovereign Camp, W. W. 149 
N. W. 112, annotated in L.R.A.1915B, 
756, that the presumption is that the ab- 
sentee died during the first seven years 
of his unexplained absence. There is no 
presumption that his death occurred at 
any particular time during said period. 


Highway — estoppel to claim — 
use. That a municipal corporation is not 
estopped to claim a duly dedicated high- 
way by permitting it to be inclosed by 
fences, if the only use made of it is as a 
corral for horses and a vegetable garden, 
is held in the Oregon case of Booth v. 
Prineville, 143 Pac. 994, L.R.A.1915B, 
1084. 


Highway — right to carry electric 
wires over railroad at street crossing. 
Municipal authority to maintain electric 
wires along a public highway is held in 
New York C. & H. R. R. Co. v. Central 
Massachusetts Electric Co. 219 Mass. 85, 
106 N. E. 566, annotated in L.R.A. 
1915B, 822, not to include the right to 
carry them along the line of the street 
over an intersecting railroad upon the 
relocation of the street so as to pass un- 
der the railroad tracks, under statutory 
authority to abolish the grade crossing. 


Homicide — self-defense — effect 
of willingness to fight. The mere fact 
that one who shoots another who seems 
to be about to make a murderous assault 
upon him was willing to enter into a fight 
with decedent with deadly weapons is 
held in the North Carolina case of State 
v. Pollard, 83 S. E. 167, L.R.A.1915B, 
529, not to destroy his right to rely on 
self-defense as justification for the -kill- 
ing, if he acted solely for the protection 
of his own life, and not to inflict harm 
upon his adversary. 


Indictment — necessity of verifica- 
tion of information in Federal court. 
That an information charging the com- 
mission of a misdemeanor, filed by a 


state’s attorney in a Federal court, need 
not be verified or supported by an affi- 
davit showing personal knowledge or 
probable cause, is held in Weeks v. Unit- 
ed States, 216 Fed. 292, annotated in 
L.R.A.1915B, 651, the provision of the 
Federal Constitution that warrants shall 
not be issued but upon probable cause 
supported by oath or affirmation not ap- 
plying to the institution of a prosecution. 


Inspection — cattle — injury to 
animal — liability. Public cattle in- 
spectors engaged in the work of eradicat- 
ing disease among cattle of the state are 
held not liable in the Arkansas case of 
Mitchell v. Hopper, 170 S. W. 231, anno- 
tated in L.R.A.1915B, 1013, for injury to 
an animal during inspection, in the ab- 
sence of carelessness or negligence on 
their part. 


Insurance — accident — meningitis 
—snuffing douche. A policy insuring 
against injuries effected through exter- 
nal, violent, and accidental means alone 
is held in Smith v. Travelers’ Ins. Co. 219 
Mass. 147, 106 N. E. 607, L.R.A.1915B, 
872, not to cover death from meningitis 
resulting from a violent snuffing of a 
nasal douche, which caused infection to 
pass into the middle ear and thence 
through the mastoid process into the 
brain, where the snuffing was no harder 
than was intended. 


Insurance — burial certificates. The 
business of selling certificates guaranty- 
ing burial to the holders is held to be in- 
surance in the Washington case of State 
ex rel. Fishback v. Globe Casket & Un- 
dertaking Co. 143 Pac. 878, L.R.A. 
1915B, 976, and one attempting to trans- 
act it must comply with the insurance 
laws. 


Insurance — seven years’ absence 
— estoppel to rely on by-law. An in- 
surer who advises a beneficiary upon the 
disappearance of insured that it is cus- 
tomary to pay claims after an absence of 
seven years, and who accepts dues from 
her for that period without notifying 
her of a change of by-laws postponing 
the time for payment, is held estopped to 
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rely upon the change in the Iowa case of 
Keith v. Modern Woodmen, 149 N. W. 
225. The validity of a by-law of a mu- 
tual benefit society, refusing to pay in- 
demnity upon the presumption of death 
from seven years’ absence, is the subject 
of the note accompanying the foregoing 
decision in L.R.A.1915B, 793. 


Insurance — temporary vacancy of 
property — effect. That vacancy of 
premises from Saturday to the following 
Monday pending change of tenants does 
not avoid a five-year policy of insurance 
thereon which provides that insurance 
will not be carried upon unoccupied 
buildings unless covered by a vacancy 
permit, is held in Farmers’ Mut. Equity 
Ins. Soc. v. Smith, 158 Ky. 459, 165 S. 
W. 675, annotated in L.R.A.1915B, 844. 


Insurance — wind — driving waves 
against building. A policy insuring 
against direct loss or damage by tornado, 
windstorm, or cyclone, except that there 
shall be no liability for loss occasioned 
directly or indirectly by high water or 
overflow, is held in the Kentucky case of 
National Union F. Ins. Co. v. Crutch- 
field, 170 S. W. 187, annotated in L.R.A. 
1915B, 1094, not to cover a loss caused 
by the wind driving against the building 
waves of the water of a river which had 
overflowed its banks and surrounded the 
insured building. 


Insurrection — power of militia — 
habeas corpus. Under the constitu- 
tional power of the governor to call out 
the militia to suppress an insurrection, 
it is held in Ex parte McDonald, 49 
Mont. 454, 143 Pac. 947, L.R.A.1915B, 
988, that the military officers may arrest 
leaders of the insurrection and hold them 
in custody until it is safe to turn them 
over to the courts for trial. But it is 
further held that constitutional power to 
the governor to call out the militia to 
suppress insurrections does not include 
power to establish martial law, which 
will authorize the conviction of a civilian 
for crime without trial by jury. And one 
sentenced to imprisonment by a court- 
martial will not be released on habeas 
corpus if he is charged with aiding an 
insurrection, but will be remanded to be 


dealt with according to law, although the 
sentence is invalid. 


Landlord and tenant — right to use 
wall for advertising purposes. The 
owner of a building who, while carrying 
on the business on the ground floor, 
leases the ground floor, is held in the 
Iowa case of Snyder v. Kulesh, 144 N. 
W. 306, accompanied with supplemental 
annotation in L.R.A.1915B, 1057, to have 
no prior right to use the front outside 
wall of the lower story adjoining the 
stairway leading to his place of business, 
for advertising purposes, which will en- 
able him to prevent the lessee from plac- 
ing a sign there. 


Mechanics’ lien — material not 
used. That materials furnished in good 
faith for the improvement of realty may 
be lienable, though not actually used in 
the work, is held in Johnson v. Starrett, 
127 Minn. 138, 149 N. W. 6, L.R.A. 
1915B, 708. 


Mortgage — notice of postpone- 
ment — sufficiency. A notice of post- 
ponement of a mortgage foreclosure sale 
is held insufficient in the North Carolina 
case of Ferebee v. Sawyer, 83 S. E. 17, 
annotated in L.R.A.1915B, 640, where 
the sale is postponed four times, and the 
only notice is by notation at the foot of 
one of the posted notices of sale, and by 
proclamation at only part of the post- 
ponements, with few persons present. 


Negligence — guest in automobile. 
A guest who consents to stay in an au- 
tomobile when the driver attempts to run 
it after dark without light, along a road 
with which no one in the car is familiar, 
is held in Rebillard v. Minneapolis, St. 
P. & S. Ste. M. R. Co. 216 Fed. 503, to be 
so negligent that he cannot hold the one 
responsible for an unguarded excavation 
in the road liable for injury caused by 
the machine falling into it. The deci- 
sions on imputed or contributory negli- 
gence of a passenger riding in an auto- 
mobile driven by another as precluding 
recovery against a third person for in- 
jury are gathered in the note accompany- 


ing the foregoing case in L.R.A.1915B, 
953. 
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New trial — surreptitious inspection 
by juror. The surreptitious inspection 
by a juror of a calf and a cow alleged to 
be its dam, in an action to recover pos- 
session of the calf, in which the question 
of its maternity is an important element, 
is held ground for new trial in the case 
of Driscoll v. Gatcomb, 112 Me. 289, 92 
Atl. 39, annotated in L.R.A.1915B, 702, 
although he states that his decision was 
not influenced by his act. 


Nuisance — trestle over street — 
change of grade. A railroad company 
is held not subject to indictment for the 
maintenance of a nuisance in the Tennes- 
see case of Southern R. Co. v. State, 169 
S. W. 1173, annotated in L.R.A.1915B, 
766, because a municipality has raised 
the grade of a street passing under one 
of its trestles which when constructed 
was sufficiently elevated to accommodate 
traffic, so as to diminish the space and 
obstruct the free use of the road. 


Parade — carrying red flag. Plac- 
ing an inscription on a red flag is held 
in Com. v. Karvonen, 219 Mass. 30, 106 
N. E. 556, L.R.A.1915B, 706, not to take 
it out of the operation of a statute for- 
bidding the carrying of red flags in 
parade. Nor does the fact that a flag 
is the regular banner of a political so- 
ciety take it out of the scope of the act. 
Nor is the constitutional right of liberty 
infringed by a statute forbidding the 
carrying of a red flag in parade. 


Pawnbroker — failure to comply 
with municipal regulation — validity of 
other contracts. That a pawnbroker 
has not complied with the municipal reg- 
ulations for the conduct of such business 
is held in the California case of Wood v. 
Krepps, 143 Pac. 691, accompanied with 
supplemental annotation in L.R.A.1915B, 
851, not to affect the validity of a con- 
tract made by him as a personal-property 
broker in lending money on chattel mort- 
gage. 


Proximate cause — hurling animal 
against pedestrian. Where an electri- 
cally propelled street car is negligently 
run against a horse and buggy being 
driven across the street car track at a 
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street intersection, and the horse is 
hurled against a person in the street, in- 
juring him, the negligence of the servants 
of the street car company operating the 
car is held in the Georgia case of Colum- 
bus R. Co. v. Newsome, 83 S. E. 506, 
annotated in L.R:A.1915B, 1111, to be 
the proximate cause of the injury. 


Public service corporation — com- 
pelling operation to preserve competi- 
tion. That persons living along an inter- 
urban electric road cannot compel its con- 
tinued operation to preserve competition, 
if a parallel road furnishes adequate 
service and the public service commis- 
sion law requires all rates to be just and 
reasonable and service adequate and suf- 
ficient, is held in Day v. Tacoma R. & P. 
Co. 80 Wash. 161, 141 Pac. 347, L.R.A. 
1915B, 547. 


Railroad — contract to locate sta- 
tions — validity. A contract by a rail- 
road company in consideration of a grant 
of a right of way and depot sites to 
furnish the grantor information as to 
the points where stations would be lo- 
cated, and permit him to purchase and 
lay out town sites, the profits of which 
he is to share with the railroad company, 
is held both ultra vires and illegal in the 
South Dakota case of Minnesota, D. & P. 
R. Co. v. Way, 148 N. W. 858, L.R.A. 
1915B, 925. 


Railroad — invitee — place. The 
implied invitation to anyone having busi- 
ness with a railroad company to go up- 
on the premises where it transacts such 
business with the public is held. in Price 
v. Pecos Valley & N. E. R. Co. 15 N. 
M. 348, 110 Pac. 565, annotated in 
L.R.A.1915B, 827, not to extend to por- 
tions of the premises which are obvious- 
ly not adapted to, or used, or necessary 
for the transaction of the business for 
which such person is on the premises: 
and if he goes to such places, he puts 
himself outside of the protection of his 
invitation, and the railroad is not respon- 
sible for injuries he may receive unless 
it inflicts them purposely or wantonly. 


Religious societies — liability of 
bishop for act of priest. A bishop who 
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places in charge of a parish a priest 
whom he knows to be of bad character, 
whose appointment will likely result in 
attempts to debauch female parishioners, 
is not liable in damages in Carini v. Bea- 
ven, 219 Mass. 117, 106 N. E. 589, 
L.R.A. 1915B, 825, as a corporation sole 
for a rape committed by the priest upon 
a member of the parish. No other re- 
ported case has been found wherein it 
has been sought to hold an ecclesiastic 
civilly liable for the tort of a subordi- 
nate. 


Sale — delivery to carrier — effect. 
Delivery of personal property to a com- 
mon carrier, the bill of lading being tak- 
en in the name of the seller and for- 
warded to a bank in a city other than the 
purchaser’s place of business, with the 
demand upon the purchaser that he exe- 
cute and deliver to this bank, for the sell- 
er, notes covering the entire purchase 
price, before the bill of lading will be de- 
livered to him, is held in the case of Pe- 
tersburg Fire Brick & Tile Co. v. Ameri- 
can Clay Machinery Co. 89 Ohio St. 
365, 106 N. E. 33, L.R.A.1915B, 536, not 
to constitute a delivery or a sufficient ten- 
der of delivery under a contract of sale 
of personal property which provides for 
delivery f. o. b. cars at shipping point 
for shipment to the purchaser, and which 
further provides for the payment of one 
fourth of the purchase price within thirty 
days after the arrival of the property on 
the cars at its destination, the residue 
thereof to be paid in four, eight, and 
twelve months, respectively, deferred 
payments to be evidenced by notes of 
even date with the bill of lading. This 
seems to be the only case in which the 
specific question has arisen whether a 
provision in the contract requiring deliv- 
ery at the place of shipment is complied 
with where the vendor retains control 
of the bill of lading to insure payment 
of the purchase price. 


Searches and seizures — use of evi- 
dence wrongfully obtained. The im- 
munity from unreasonable searches and 
seizures afforded by U. S. Const., 4th 
Amend., is held in Weeks v. United 
States, 232 U. S: 383, 58 L. ed. 652, 34 
Sup. Ct. Rep. 341, accompanied with sup- 
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plemental annotation in L.R.A.1915B, 
834, to have been denied the accused in a 
criminal prosecution in a Federal dis- 
trict court where that court has refused 
the accused’s seasonable application for 
the return of his letters and private doc- 
uments seized in his house in his absence, 
by a United States marshal holding no 
warrant for his arrest and none for the 
search of his premises, and has permitted 
their use in evidence at the trial. 


Statute — absence of enacting clause 
— effect. That a statute without an 
enacting clause is void where the Consti- 
tution provides a form of law which in- 
cludes such clause, is held in the Ken- 
tucky case of Com. v. Illinois C. R. Co. 
170 S. W. 171, annotated in L.R.A. 
1915B, 1060. 


Tax — operation of ice plant — va- 
lidity. The manufacture of ice by a 
town and its distribution among the in- 
habitants is held in the case of Union 
Ice & Coal Co. v. Ruston, 135 La. 898, 
66 So. 262, L.R.A.1915B, 859, not to be 
within the permissive operation of a con- 
stitutional provision allowing the taxing 
power to be exercised only for purposes 
strictly public in their nature. 


Telegraph — unrepeated message 
— limitation of liability. | Where by 
statute telegraph messages may be classi- 
fied and a different rate charged for each 
class, a condition made part of the con- 
tract for transmission, that the company 
will be liable for mistakes or delays in 
nonrepeated messages only to the amount 
paid for their transmission, is held valid 
and enforceable against the sendee in 
Western U. Teleg. Co. v. Dant, 42 App. 
D. C. 398, accompanied by supplemental 
annotation in L.R.A.1915B, 685. 


Threat — to prosecute — attempt 
to rob. That sending a letter threaten- 
ing a trespasser with prosecution unless 
he compensates the sender for the injury 
done is not within the operation of a stat- 
ute providing that every person who 
sends a letter threatening to accuse a per- 
son of crime, or to do an injury to him 
with a view’ to extort money, shall be 
guilty of an attempt to rob, is held in the 
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Mississippi case of State v. Ricks, 66 
So. 281, which is accompanied in L.R.A. 
1915B, 1140, with supplemental annota- 
tion on the question of efforts to collect 
a debt as extortion. 


Towage — cost of breaking ice — 
liability. A contract to pay for towage 
service necessary to take a vessel from 
her anchorage to the wharf where her 
cargo is to be discharged is held in M. 
P. Smith & Sons Co. v. Trexler Lumber 
Co. 216 Fed. 134, not to include the cost 
of breaking ice necessary to make the 
towage possible. Services covered by 
towage agreement is the subject of the 


note accompanying the foregoing case in 
L.R.A.1915B, 1086. 
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Trademark — placing on sign. The 
placing upon a sign intended to designate 
the proprietor of the business conducted 
at the place where the sign is placed, of 
a symbol which another had adopted as 
a trademark to designate the product of 
his manufacture, is held not an infringe- 
ment of such trademark, in Diederich v. 
W. Schneider Wholesale Wine & Liquor 
Co. 115 C. C. A. 37, 195 Fed. 35, anno- 
tated in L.R.A.1915B, 889. 


Vendor and purchaser — convey- 
ance for support — lien. That no im- 
plied equitable lien exists upon real es- 
tate conveyed in consideration of support 
to be furnished the grantor to enforce 
performance of the consideration is held 
in the Mississippi case of Lee v. McMor- 
ries, 66 So. 278, L.R.A.1915B, 1069. 


Recent English and Canadian Decisions 


[NOTE.—The more important of these decisions will be reported, with full annotations, in British Ruling Cases. ] 


Automobiles — liability for negli- 
gence of chauffeur. A chauffeur who 
being directed by his employer’s family, 
whom he had driven to the theater, to 
take the car to the garage and return for 
them after the close of the performance, 
took the car from the garage about two 
hours before the appointed time and pro- 
ceeded with it for the purpose of visiting 
a friend in a distant part of the city, 
was not engaged in the performance of 
his duties so as to render his master 
liable for his negligence in running 
down a pedestrian. Halparin v. Bulling, 
50 Can. S. C. 471. 


Highways — obstruction by trolley 
pole — liability of street car company. 
Authority conferred by a municipal by- 
law upon a trolley company to place its 
poles along a part of a certain street on 
the devil’s strip between the two tracks 
will not exonerate it from liability to 
persons who, while riding in an auto- 
mobile at night, ran into one of the poles, 
which were unguarded and unlighted, 
the effect of the shifting of the poles 
from a uniform position at the side of 
the street to the devil’s strip in the 


way of vehicular traffic being to: create a 
trap, and the authority given by the by- 
law not amounting to more than permis- 
sion to erect poles in that position when 
all needed precautions were taken to 
safeguard the public; as, for example, by 
lighting them at night. Weir v. Hamil- 
ton Street R. Co. 32 Ont. L. Rep. 578. 


Wills — bequest to church building 
fund — lapse. That a bequest “to the 
trustees of the building fund” of a cer- 
tain church, by one who continued an 
active member up to the time of her 
death, does not lapse because since the 
making of the will the church has been 
built, the building fund has ceased to 
exist, and the mortgage thereon paid up, 
where other buildings in connection with 
the church for the service of the con- 
gregation, such as a manse and parish 
house, and the building of an organ in 
the church, have been entered upon, and 
the expense thereof remains unsatisfied 
to an extent far exceeding the value of 
the bequest, was held by a divided court 
in Pringle v. Anderson, 50 Can. S. C. 
451. 











An Oral Affidavit. Justice of the 
Peace Murphy, of Treasure City, Ne- 
vada, was renowned for what Tom Cox 
called “the strenuosity of his good opin- 
ion of himself.” The attorney for the 
plaintiff appeared at 10:15 a. M. on the 
day assigned by the judge for the trial 
of a case, and was informed that the de- 
fendant’s counsel had been there at 10 
o'clock and moved for a continuance for 
a month, and he had granted it. “But, 
your Honor,” said the counsel, “the law 
is that in a justice’s court it is always 10 
o'clock until it is 11.” 

“Will you please point out to me,” 
said his Honor, “that section of the stat- 
utes of Nevada which requires me to sit 
idle for an hour like a bump on a log, 
while a lazy lawyer is sleeping off his 
last night’s drunk?” 

“On what ground did your Honor con- 
tinue the case?” said the lawyer. 

“The defendant made an affidavit that 
his witnesses were absent,” replied the 
court. 

“Will your Honor please let me see 
the affidavit?” said the lawyer. 

“I cannot do that,” replied the court. 
“He made the affidavit orally, and I filed 
it verbally.” 

“But an affidavit must be written,” said 
the lawyer. 

“There you go again interruptin’ the 
deliberations of the court with a lot of 
fool technicalities,” said the justice. 


“Here, show me, if you can, that section 
of the statutes of Nevada which requires 
an affidavit to be in writing.” 

“I give it up,” said the lawyer, “I 
will dismiss the case here and bring it 
before the justice of the peace in Allen- 
town, where I can get justice.” 





To hold, as’t were, the mirror up to nature.—Shakespeare. 
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“You will not,” said Judge Murphy, 
“You will be here this day month to thry 
it. If you attimpt to maliciously and cor- 
ruptly deprive me of my business because 
you cannot bulldose me, I'll sind you to 
jail for thirty days for contempt. Be off 
wid you now, vamose.” 


Extraordinary Relief. The proprietor 
of a store in Texas lately brought suit 
in justice’s court against a seed company, 
the plaintiff's demand being for the 
sum of $75 “due upon an account for 
certain seed bought from defendant, 
which said defendant failed and refused 
to ship to plaintiff as per a certain con- 
tract of date July 28, 1914. Plaintiff rep- 
resents that said defendant wilfully and 
maliciously, and for the purpose of de- 
frauding plaintiff, refused to comply with 
said contract, and that said defendant 
was never known to do an honest act in 
dealings with plaintiff, or as far as plain- 
tiff knows never was guilty of doing an 
honest act with any person on earth; that 
their said business is based on defrauding 
honest people as shown by their business 
dealings with plaintiff. 

“Wherefore plaintiff prays the Court 
that he have Judgement for his damages 
in the sum of Seventy-five DoHars and 
all cost of this suit, and if possible that 
the entire bunch that composes defendant 
firm be sent to the penitentiary for life.” 

The case has been tried, and it is need- 
less to say that the relief demanded by 
the plaintiff was refused. 


Service by Publication. One who 
migrates without attending to the formal- 
ity of settling his board bill would seem 
thereby not to place himself beyond the 


76 Case and Comment 


long arm of a justice of the peace. The 
following is clipped from a paper pub- 
lished in rural Minnesota: 


Lecat NorIce. 
To R. A. B.: 

You are hereby notified to appear be- 
fore Justice J. C., in the village of M., 
Minn., at 2 o’clock p. M. on Saturday, 
Feb. 20, 1915, and show cause, if any, 
why a certain bill for board due S. M., 
shall not be paid. You are further noti- 
fied that if you fail to appear that judg- 
ment will be entered against you. 

B. Sng Be Oe 
S. M., Claimant. 


Translatable. A Mississippi lawyer 
recently wrote to a justice of the peace, 
who had been chosen to fill an unexpired 
term, to know when it would suit him to 
try a case which had been pending before 
his predecessor. He received this reply: 
“Your case that is pendin can be settle 
Jan. 23 if Souts (suits) all that ah (are) 
consearn (concerned). if cannot come 
down on that 23 day knowfi (notify) me 
at once. Knowfi your wites (witness- 
es).” 

In due course judgment was rendered 
as follows: 

“B. F. P.—do Find for the Defendant 
this my Juagment Rendered I do nit 
(not) Albow (allow) Damage, I do not 
beleave that Just, this is my True Vedic 
(verdict) in S— v. C—. 

“B. F. P.— 
howe 


Repairing an Inadvertence. It was 
an action against an insurance company, 
in an Arizona court, to recover the value 
of a quartz mill that had been burned. 
The defendant introduced the former 
foreman of the mill, who testified that 
the plaintiff had admitted to him that 
he had set fire to the mill in order to get 
the insurance money. 

The presiding judge knew the witness, 
and had a very low opinion of his 
veracity. He also knew the plaintiff to 
be an honorable and upright man, where- 
fore he burst forth with the remark, 
“Everybody knows that to be a lie.” 

Whereupon the counsel for the insur- 
ance company sprang to his feet in a 


rage, “I object to the language of the 
court, said he, and I demand that it be 
taken down and my objection entered in 
the record.” 

“Certainly Colonel Brown,” said the 
court, “You are quite right, and the court 
was altogether wrong in making such a 
remark. The court will endeavor to cor- 
rect the effects of its inadvertence. Gen- 
tlemen of the jury, I instruct you that 
you must disregard my remark. You are 
the exclusive judges of the evidence and 
of the credibility of the witnesses, and 
it must have no weight with you that I 
commented as I did upon the fact that the 
witness told one of the damndest lies that 
was ever uttered in a court room.” 

The verdict was for the plaintiff. 


Within Earshot. Upon reading the 
item in the March number of “Case AND 
CoMMENT,” containing an account of the 
speech made by Grenville Tudor Jenks 
in defense of Judge Fullerton, a corre- 
spondent is reminded of an instance of 
Mr. Jenks’s readiness of repartee. 

Mr. Jenks was engaged in a jury trial 
while he was still a very young lawyer, 
and was opposed by a much older man 
and one whose argument was far more 
notable for volume of voice than for 
soundness of legal logic. 

During one of his adversary’s noisy 
speeches Mr. Jenks rose and was absent 
from the court room for a few moments. 
This touched the self-esteem of the pom- 
pous counsel on the other side: and when 
Mr. Jenks had quietly returned and taken 
his seat within the bar the orator turned 
toward him, saying: 

“Ill does it become my young friend to 
exhibit apparent indifference to the plea 
which I am making here for my client. 
It would be well for him to give full at- 
tention and to weigh carefully my unan- 
swerable arguments !” 

Mr. Jenks rose quietly, and remarked 
in a voice whose gentle courtesy was in 
marked contrast to his adversary’s roar- 
ing : 

“One moment, if you please; do not 
disturb yourself. I have heard every 
word you said, for I have been no further 
away than across the street.” 

Never was balloon more completely 
punctured. 














He Prayed Before He Was Called 
On. The Ladies’ Aid Society of Hul- 
bert, Oklahoma, versus Trustees of the 
M. E. Church South is the style of a case 
tried in the justice court and appealed to 
the county court. A plea in abatement 
was sought to be filed on the ground that 
the plaintiff was neither a person, a co- 
partnership, nor a corporation, and was 
therefore without capacity to sue. The 
court held that because the lawyer in the 
justice court, who was also a preacher, 
had demurred to the evidence and prayed 
for affirmative relief by adjudging the 
property to be that of the defendant, he 
had waived the right to object to the ca- 
pacity of the plaintiff to sue. Whereup- 
on Mr. Bruce L. Keenan, a local lawyer, 
explained the situation as follows: 

“Mr. Harris, you see, is a preacher as 
well as a lawyer; but his trouble is that 
he prayed before he was called on, and 
was required to stay through the service 
till the benediction.” 


Loyal to the Statutes. A number of 
years ago a “cow-killing’’ case was on 
trial before old Justice of the Peace 
Smith, at Diamondville, Wyoming, the 
plaintiff being represented by a local ai- 
torney, and the defendant, the Union Pa- 
cific Railroad, being represented by John 
C. Hamm, of Evanston. The plaintiff 
proved the fact that the cow had been 
killed by one of the railroad company’s 
trains, and thereupon rested, his attorney 
basing his right of recovery upon an “ab- 
solute liability” act previously passed by 
the legislature ; counsel for the company 
then cited the case of Schenck v. Union 
P. R. Co. 5 Wyo. 430, 40 Pac. 840, hold- 
ing the act to be unconstitutional, and 
submitted the case. The old justice had 
been giving great attention to the argu- 
ments of counsel, and when they had 
finished he impressively raised his “six 
foot two” from his chair, as was his cus- 
tom, and resting his hands upon the 
table in front of him, looked with becom- 
ing judicial austerity upon the anxiously 
waiting attorneys, and proceeded to ren- 
der judgment about as follows: “The 
gentleman from h’Evingston, ’e comes 
h’over ’ere, and tell us as ’ow this law 
is no go-o-od. ’e says as ’ow the Su- 
preme Coort ’as declared this law to be 
h’unconstitootional, whath’ever ’e may 
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mean by that. Now, gentlemen, h’I don’t 
know nothin h’about this "ere Supereme 
Coort, but h’I do know that the people of 
this ’ere state sends their legislaters down 
to Cheyenne to legislate these laws, and 
pays ’em good for it, and what’s the use 
of payin’ legislaters if we don’t back ’em 
up in what they does? h’Ive been Joos- 
tice h’of the Peace in Almy for nigh onto 
twelve years, and h’over in h’Evingston 
two years, and h’over ’ere two years; 
dooring hall this time this h’old book 
(laying his hand affectionately upon the 
statutes) ‘as been me guiding light, 
h’and h’I h’aint agoin’ to desert the h’old 
book now. h’'lt ’ill be joodgment for the 
plaintiff.” 


A Defect in the Evidence. Colored 
attorneys in Oklahoma were engaged in 
the defense of a member of their race 
who was charged with killing an officer 
who was in the act of arresting him for 
selling liquor. There were no eyewit- 
nesses, but the theory of the prosecution 
was that the accused resisted, whereupon 
the officer drew his gun, but was struck 
down, and then shot with his own 
weapon. The attorney for the defense 
was quite vehement. At one point he 
said: “Gentlemans of de jury. Dis here 
man here tells you date defendant shot 
date air 45 gun through the deceasds 
haid. Whar’s de bullet? Gentmans, I 
asks you, whar’s de bullet?” 


Settling a Slander Suit. The follow- 
ing is a copy of a unique motion recently 
filed in the circuit court of a county in 
Tennessee: That this suit be dismissed 
at plaintiff’s cost and that the defendants 
go hence free from past offenses with the 
gentle warning for the future contained 
in the paragraph below: Plaintiff, after 
six months’ study of the law and close 
attention to a similar suit for slander in 
the United States court, has become con- 
vinced that in the United States the prop- 
er remedy for personal slander, whether 
newspaper, political, or financial, is nei- 
ther chemical, medical, nor legal evidence 
for action, but a cowhide. If unintention- 
al injustice has been done any defendant 
herein, plaintiff respectfully refers him 
for explanation and a courteous means 
of redress to a written paper left by 
plaintiff with the court. 
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Justice without wisdom 


“Limitations on the Treaty-Making Pow- 
er.” By Henry St. George Tucker (Little, 
Brown, & Co., Boston, Mass.) $5.00 net. 

The object of this work, as defined by the 
author, is to discuss the treaty-making power 
under the Constitution of the United States 
and define its limitations; to present not the 
general power of making treaties as applied 
to nations, nor what ought to be the full scope 
of such power in the United States, but what, 
under the Constitution of the United States, 
is the power of the United States to make and 
ratify binding treaties. 

The learned author concludes that a treaty 
cannot impair the fundamental rights of the 
people secured in the Constitution, or bind the 
United States to do what is expressly or im- 
pliedly forbidden in the Constitution; that a 
power granted in the Constitution to be exer- 
cised by a department of the government in 
a certain way cannot be validly exercised by a 
treaty, in disregard of the manner prescribed 
in the Constitution; that a treaty cannot 
change the form of the government of the 
United States or confer greater rights upon 
foreigners than are accorded citizens of the 
United States under the Constitution. But 
personal and property rights of every kind and 
description may be the subject of treaties. 

If these limitations upon the treaty power 
be thought to so restrict it as to render it 
valueless as a nexus between the United States 
and foreign powers in the adjustment of inter- 
national rights, the writer points out that the 
appropriate remedy is to obtain an enlarge- 
ment of treaty powers by constitutional amend- 
ment. 

The work contains an interesting chapter on 
the Japanese-Californian controversy. 

The treatise is a timely one, and worthy of 
the high reputation of its author. 


“The Doctrine of Intervention.”"” By Henry 
G. Hodges, A. M. (The Banner Press, Prince- 
ton, N. J.) $1.50 net. 

This monograph deals with a development 
of internatiofal law, the principles of which 
are uncertain, and concerning which commen- 
tators greatly differ. The subject, although 
of surpassing importance, is in a constant state 
of flux as regards certain of its provisions. 
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Causes of intervention once justifiable are no 
longer so regarded, but the author believes 
that the scope of justifiable interventions will 
be broadened with the rapid development of 
modern science. He urges that interventions 
be undertaken by several states acting in con- 
cert, since this would tend to lessen the ill 
feeling and anxiety of weaker states, and to 
allay the jealousies and suspicions of the 
more powerful ones. 

The volume contains a careful historical 
analysis of the question, with a critical dis- 
cussion of the legal principles involved. 

Special chapters are devoted to the subjects 
of “Interventions in Mexico,” and “Interven- 
tions in the European War.” The work is 
valuable, timely, and well worthy of perusal. 


“Government of the Canal Zone.” By 
George W. Goethals, U. S. A. (Princeton Uni- 
versity Press, Princeton, N. J.) $1.00 net. 

This volume covers a phase of the construc- 
tion of the Panama canal which has hitherto 
been but little noticed. It deals with the co- 
ordinate branches of the great enterprise; 
such as housing and feeding the numerous 
employees; the purchasing, receiving, and is- 
suing of construction supplies; the recruiting 
of labor, both skilled and unskilled; the con- 
trolling of the zone, and preserving order 
within its limits. Each of these was very nec- 
essary and important to the prompt completion 
of the work, and the failure of any one of 
them would have crippled and delayed the 
completion of the canal. 

The story is authoritatively told in an en- 
tertaining way by General Goethals, the gov- 
ernor of the canal zone, the man whose 
name will ever be associated with that great 
feat of engineering which links the eastern 
and western oceans. 


“The American Army.” By Major Gen- 
eral William Harding Carter. (The Bobbs- 
Merrill Company, Indianapolis.) 

While this book is not a law book, questions 
of international defense hold a prominent place 
in the minds of all public-spirited and patriotic 
men, of whom the lawyer is far from being 
inconspicuous. This book is a thorough analy- 
sis of the history, progress, policy, and organi- 
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zation of the Army and contains many recom- 
mendations, for most of which the author 
cites prominent authority, from General Wash- 
ington down to the present time. 

While the author does not recommend a 
very large increase in our standing army, he 
lays much stress on the necessity of a thor- 
oughly trained reserve force of “Federal vol- 
unteers” apportioned by congressional districts, 
and under the direct and sole control of the 
War Department; these troops to be in addi- 
tion to the State Militia, because under the 
United States Constitution the latter cannot 
be controlled in time of peace by the Federal 
government, nor, even in time of war, outside 
the borders of the United States without a 
re-enlistment. 


“Shepard’s United States Citations and 
Annotations.” 4th ed. (The Frank Shepard 
Co., New York.) $25.00. 

In this new and revised edition containing 
a million or more citations, the publishers 
present a compilation of all citations of the 
various editions of the United States Supreme 
Court Reports, United States Constitution, 
United States Statutes, Court Rules, Court 
of Claims Reports, Interstate Commerce Re- 
ports, Land Decisions, Opinions of the At- 
torneys-General, Treasury Decisions, and Cus- 
toms Appeals Reports. 

The treatment by the court of the cited 
case (whether followed, criticized, modified, 
overruled, etc.) is indicated by an appropriate 
letter preceding the citation. All citations of 
the United States Supreme Court Reports are 
analyzed by numerical references to the pre- 
cise paragraph of the syllabus of the cited 
case to which they relate. 

The section dealing with the decisions of the 
United States Supreme Court as they appear 
in the Lawyers’ Edition also contains cita- 
tions found in the notes to the Lawyers’ Re- 
ports Annotated, first and new series. 

The value of these citations, in examining 
the judicial history of the case, has long been 
recognized. In this edition, the element of 
service is enhanced. The present work rep- 
resents the labors of an expert editorial staff 
for a period of more than two years. The 
thoroughness of their work is believed to be a 
guaranty of completeness and accuracy. 


“Evolution of Law: Sources of Ancient 
and Primitive Law."" Compiled by Prof. 
Kocourek and Prof. John H. Wigmore (Lit- 
tle, Brown, & Co., Boston). Price of the set 
in three octavo volumes, $12.00 net. 

This is the first of a series of three volumes 
to be devoted to the evolution of law as dis- 
closed in Select Readings on the History of 
Legal Institutions. The present work deals 
with the Sources of Ancient and Primitive 
Law, and will be followed by volumes treat- 
ing of Primitive Social and Legal Institu- 
tions, and Formative Influences of Legal De- 
velopment. The series is intended for use as 
text-books in law schools and colleges, and 
to interest the professional lawyer in his 
semiprofessional reading, as well as those 
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scholars who feel an interest in the law as a 
human institution developing in history. 

The study of comparative legal history, or 
of the evolution of legal institutions, has 
been given little attention hitherto in this 
country. Presumably a main reason has been 
the lack of available materials in the English | 
language in suitable compass. Fifty years“ 
ago Sir Henry Maine’s “Ancient Law” ap- 
peared. It was read and studied by all. But 
the great advance of learning since that time 
has been largely inaccessible for general use, 
—partly because a good deal of it was con- 
tained in foreign languages, but chiefly be- 
cause it was scattered throughout scores of 
treatises and learned periodicals in separate 
essays, chapters, monographs, and scarce edi- 
tions. These volumes undertake the task of 
assembling the salient parts of this material in 
a form which will satisfy the needs and stimu- 
late the interest in this great subject. 

The first volume sets out concrete sources 
of ancient and primitive law. The illustrative 
materials are taken from various stages of 
culture, and represent practically the entire 
world, on the presupposition that there is a 
fundamental unity of the human mind exhi- 
bited in the weaving of the tissues of the law, 
modified by national psychology, climate, ge- 
ography, and other internal and external fac- 
tors. 


The subdivisions of the initial volume treat 
of the law recorded in general literature, i. ¢., 
the Iliad, the Odyssey, Njals Saga, and in 
the writings of Plutarch, Cesar, and Tacitus. 
This is followed by modern observations of 
law in retarded peoples, such as the Eskimos 
and Kaffir tribes. Among the ancient and 
primitive legal texts presented, are the Ac- 
cadian Laws, Code. of Hammurabi, The 
Twelve Tables, Laws of Manu, and the Lex 
Salica. There are also added descriptions of 
ancient legal transactions, such as Egyptian, 
Babylonian, Grecian, Roman, and Germanic 
trials, and primitive documents consisting of 
wills, contracts, and deeds. 





“Classics of the Bar."” Volume III., by 
Alvin V. Sellers (Classic Pub. Co. Baxley, 
Ga.). $2.00. 

This series preserves in convenient form 
forensic efforts to which the lawyer will often 
desire to revert for intellectual enjoyment and 
inspiration, and from which he will turn with 
ever-increasing admiration for those great 
minds which in the past have shed luster upon 
their profession. 

The present volume contains David Paul 
Brown’s argument in favor of Alexander 
Holmes, the impeachment trial of Andrew 
Johnson, Tom Watson’s address in his own de- 
fense, Jeremiah S. Black’s argument in the 
case of Milligan et al., William H. Seward’s 
plea in the Freeman case, and John Philpot 
a address in the case of Massy v. Head- 
ort. 


Its Causes and Pos- 
(Written and _ pub- 


“Woman Suffrage: 
sible Consequences.” 
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lished by Cairoli Gigliotti, 1304 Ft. Dearborn 
Bldg., Chicago.) 

Mr. Gigliotti, who is a member of the Chi- 
cago bar, presents in this book an earnest ap- 
peal against what he regards as the heresy of 
feminism and political equality. His views, 
however, are offered in a spirit of warning 
rather than criticism, and because he believes 
that woman suffrage would be detrimental to 
woman herself and without benefit to the com- 
munity. 

It appears to the author that the advent of 
woman into politics has not tended to revolu- 
tionize and reform old political systems as was 
anticipated, but that they equally with men 
organize as partisans and lend their support to 
party machines. He avers that the ballot is 
not needed by women for self-protection, since 
men have never failed to protect women, and 
asserts that existing laws discriminate in the 
latter’s favor. 

Mr. Gigliotti considers that the experiment 
of woman suffrage is too costly to the home 
to be permitted; that woman’s emotional na- 
ture unfits her for political struggles filled with 
intrigue and abuse; and he believes that the 
influence of the gentler sex may be more 
profitably exercised in other ways than by 
participation in political campaigns. 

The author has carefully studied his sub- 
ject, and his treatise should be read in its 
entirety to be appreciated. 


“The Doctrine of Consideration.” By 
Pherozeshah N. Daruvala, LL.D., Bombay. 
(Butterworth & Co., London, Sydney and 
Winnipeg, Canada.) 21 shillings, net. 

In this unsual volume, Dr. Daruvala presents 
an exposition of the origin and growth of the 
doctrine of consideration worked out in the 
light of history and comparative jurisprudence. 
It is believed that the subject has never yet 


been so thoroughly exhausted. Its crowded 
pages contain remarkable treasures of out-of- 
the-way knowledge. The author has laid ex- 
isting and many extinct systems of law under 
contribution. The curious learning collected 
in his pages deals not only with Roman, Dutch, 
Scotch, and Teutonic law, but with Chinese, 
Japanese, Babylonian, and many other bodies 
of law, ancient and modern. A chapter is de- 
voted to a comparison of the doctrine of con- 
sideration in the law of England and the 
United States of America. 

The study of this doctrine of consideration 
shows that there are rules in the English doc- 
trine which are quite accidental, and can be 
removed if the subject is investigated from 
the comparative point of view. The doctrine 
lies within the domain of economic interest, 
and is subject to a tendency to become the 
same in all countries. The well-being of com- 
merce in its international relations demands a 
unification of the law on this subject. 


“The Act to Regulate Commerce.” By 
Hubert Bruce Fuller. 1 vol. Buckram, $6.00. 

“The Law of Electricity." By Arthur F. 
Curtis. 1 vol. Law Buckram, $7.50. 

“Injuries to Interstate Employees on Rail- 
roads.” By M. G. Roberts. (Pocket size.) 
Flexible binding, $6.00 

“Notes to Interstate Commerce Commis- 
sion Reports."” By Karl K. Gartner. 2 vols. 
Buckram, $15.00. 

““Arnould on the Law of Marine Insurance 
and Average.” By Edward Louis de Hart 
and Ralph Iliff Simey. 9th ed. 2 vols. Buck- 
ram, $17.50. 

“Railroad Rate Regulation.” By Joseph 
Henry Beale and Bruce Wyman. 2d ed. By 
Bruce Wyman. 1 vol. $7.50. 

“The Sale of Stocks and Bonds.” By Mil- 
ford J. Thompson. Buckram, $3.00 


Recent Articles of Interest to Lawyers 


Advertising. 

“Advertising.’—26 American Legal News, 
13. 

Alaska. 

“The Woman Who Never Came Back. 
Alaska Witch Doctor.”"—The Wide World 
Magazine, May, 1915, p. 87. 

Appeal. 

“The Constitutionality of the Appellate Pro- 
cedure Provided in the Municipal Court Act.” 
—9 Illinois Law Review, 620. 

“The Supreme Court—The Remedy.”—8 
Lawyer and Banker, 87. 

Athletics and Sports. 

“A Brother of the Angle.”—Scribner’s Mag- 
azine, May, 1915, p. 549. 

Attorneys. 

“The University Law School.”—21 Case 
and Comment, 957. 

“Should Applicants for Admission to the 
Bar be Required to Take a Law School 
Course ?”—21 Case and Comment, 960. 


“The Text-Case Method at Syracuse.”—21 
Case and Comment, 965. 

“Comment on a Collegiate Requirement for 
Admission to Law School and Bar—Symposi- 
um by Alumni of Northwestern University.” 
—21 Case and Comment, 969. 

“The Legal Ethics Clinic of the New York 
County Lawyers’ Association.”—9 Illinois Law 
Review, 636. 

Bankruptcy. 

“Rights of Trustee in Bankruptcy in Life 
Insurance Policies.”—2 Virginia Law. Review, 
425. 

Banks. 

“The Law of Banking.”—32 Banking Law 
Journal, 251. 

“Modern Banking and Trust Company 
Methods.”—32 Banking Law Journal, 257. 

“The Law of Clearing Houses.”—2 Virginia 
Law Review, 447. 
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Bills and Notes. 

“The Negotiable Instruments 
Banking Law Journal, 223. 
Biography. 

“A Little Journey to the Home of Samuel 
Pomeroy Colt.”—The Fra, April, 1915, p. 9 
Business. 

“His Own Worst Enemy.”—The American 
Magazine, May, 1915, p. 20. 

ommerce. 

“The Validity, under the Commerce Clause, 
of State or Municipal Taxation of the Sale of 
Goods Which Have Been Moved in Interstate 
Commerce.”—2 Virginia Law Review, 415. 
Constitutional w. 

“Flexibility of the Federal Constitution.”— 
8 Lawyer and Banker, 106. 

“How Should the Illinois Constitution Be 
Amended ?”—9 Illinois Law Review, 601 

“Constitutional Convention or Amending 
Clause.”—9 Illinois Law Review, 612. 

Deeds. 

“Conveyancing in the Province of Quebec.” 
—13 Michigan Law Review, 487. 

Fiction. 

“Cupid versus eee ’"—The American 
Magazine, May, 1915, p. 

‘The Guest from ie ’—Everybody’s 
Magazine, May, 1915, p. 543. 

“Making Money.”—Everybody’s Magazine, 
May, 1915, p. 567. 

“Baytop.’—Scribner’s Magazine, May, 1915, 
p. 561. 

“Corruption of Blood.”—21 Case 
ment, 1003. 

Foreign Countries. 

“Anso the Inaccessible."—The Wide World 
Magazine, May, 1915, p. 17. 

“Across the Andes on Foot.”—The Wide 
World Magazine, May, 1915, p. 36. 
Historical. 

“French Memories of Eighteenth-Century 
—— Magazine, May, 1915, 


“Against Odds.” A Story of the Matabele 
Uprising —The Wide World Magazine, May, 
1915, p. 29. 

Initiative, Referendum, and Recall. 

“The Recall of Judicial Decisions as Ap- 
plied to the Federal Judiciary.”—21 Case and 
Comment, 984 
International Relations. 

“The Snarl of Waking. Asia.”"—Everybody’s 
Magazine, May, 1915, p. 587. 

Intoxicating Liquors. 

“Dethroning King Alcohol.”—21 Case and 
Comment, 973. 

Law and Jurisprudence. 

“Yale and the, New Science of Jurispru- 
dence.”—Case and Comment, 953. 

“The Science of Jurisprudence.”—21 Case 
and Comment, 


Law.”—32 


and Com- 


Legal Documents. 

“Hints on Drafting Legal Documents.”—21 
Case and Comment, 962. 

Master and Servant. 

“Minimum Wage.”—19 Law Notes, 5 
Merchant of Venice. 

“Shylock versus Antonio; or Justice Blind- 
folded.”—21 Case and Comment, 

Moving Pictures. 

“Deeds of Daring in the Movies.”—The 
American Magazine, May, 1915, p. 32. 
Neutrality. 

“The Law of Neutrality.”—26 
Legal News, 9 

“The International Status of the Grand 
Duchy of Luxemburg and the Kingdom of 
Belgium in Relation to the Present European 
War.”—9 Illinois Law Review, 466 
Oath. 

“Ethics of the Oath.”—21 Case and Com- 
ment, 978. 

Panama Canal. 

“The Building of the Panama Canal.”— 
Scribner’s Magazine, May, 1915, p. 531. 
Peace. 

“America’s Greatest 
Fra, April, 1915, p. 23. 
Police. 

“Adventures of an Out-Law Hunter.”—The 
Wide World Magazine, May, 1915, p 
Practice and Procedure. 

“Provisions of the New Practice Act—Legis- 
lature Should Pass House Bill No. 91.”—9 IIli- 
nois Law Review, 661. 

Prisons. 

“The Golden Rule in Prison.”—The Fra, 
April, 1915, p. 6. 

Public Defender. 

“The Public Defender.”"—8 Lawyer 
Banker, 115. 

Records. 

“Cost of the Torrens System.”—8 Lawyer 
and Banker, 128. 

Replevin. 

“The Replevin Act of 1901.”"—19 Dickinson 
Law Review, 175 
Trade Commission. 

“Federal Trade Commission Law.”—26 Am- 
erican Legal News, 5. 

War. 

“Just Behind the Guns.”—The American 
Magazine, May, 1915, p. 61. 

“The Face of My Enemy.”—Everybody’s 
Magazine, May, 1915, p. 529. 

Waters. 

“The Rights of the Riparian Owner oe 
a Fresh-Water Stream Navigable in Fact.”— 
Virginia Law Review, 436. 
Wills. 

“Attestation in the Presence of the Testa- 
tor.”—2 Virginia Law Review, 403. 


American 


Achievement.”—The 


and 
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A Record of Bench and Bar 


Hon. Quincy A. Myers 





UINCY A. Myers was born Sep- 

tember 1, 1853, on a farm in Clin- 

ton township, 5 miles from Logansport, 

Indiana, his grandparents being among 
the earliest pioneers of this county. 


Eminent Indiana Jurist 


On his father’s side he was descended years. 


from the Hollanders and Huguenots, who 


fled from religious 
persecution and 
settled in Virginia, 
where members of 
the family still live. 
On the maternal 
side he was of 
Scotch-Irish de- 
scent. His mother 
was the daughter 
of a pioneer of 
Cass county, James 
M. Justice. Her 
forbears were 
driven out of Ire- 
land in 1610 on ac- 
count of religious 
persecution, and 
took refuge in Hol- 
land. Her pro- 
genitors came to 
America in 1743, 
also on account of 
religious persecu- 
tion. Six brothers 
of the name of Jus- 
tice were in the 
Continental army 
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in the Revolutionary War. Three died 
in the service, and one of them, the 
great-great-grandfather of the subject of 
this sketch, was at Valley Forge, and 
lived to the age of a hundred and four 
When the Civil War broke out 
the father of Judge Myers, who was 


then opening up a 
farm in the virgin 
timber, immediate- 
ly enlisted, taking 
with him eleven 
men from his 
farm, who were 
then in his employ. 
Thése eleven men 
represented five 
families, all living 
on the Myers farm, 
and before being 
mustered into the 
service, these men 
begged Mr. Myers 
to remain at home 
and take care of 
their families, 
which he did dur- 
ing the entire war. 
Every man of the. 
lot saw three or 
more years of hard 
service and re- 
turned home. 
Meanwhile their 
families had been 


Judges and Lawyers 


provided for from the Myers home with- 
out any remuneration or accounting. 

Young Myers early formed a craving 
for an education. He was prepared for 
college in the old Presbyterian Academy 
of Logansport, and entered the North- 
western Christian University, now Butler 
college, Indianapolis, in September, 1871. 
In 1873 he entered the junior class at 
Dartmouth, where he graduated in 1875, 
having won the honors in his class. He 
immediately took up the study of law 
with Honorable M: Winfield and Dewitt 
C. Justice. His capacity for hard work 
brought good results, and in September, 
1876, he entered the senior class of Al- 
bany Law School and graduated in June, 
1877, having again taken all the class 
honors. He then entered a partnership 
with Honorable M. Winfield, which con- 
tinued until 1882, when Mr. Winfield be- 
came judge of the Cass circuit court. 
Mr. Myers then formed a copartnership 
with John C. Nelson, which continued 
for twenty-five years, and the firm en- 
joyed a wide reputation for ability and 
square dealing. 

Judge Myers has performed all the 
functions of citizenship and met every 
demand honestly and conscientiously. 
He has given his time freely upon scores 
of occasions in public addresses, and has 
responded generously with time and 
money. His course has been one of un- 
deviating adherence to strict rules of 
public and private integrity and insist- 
ence upon those qualities in public serv- 
ants. His legal practice has been 
marked at all times by a display of ur- 
banity, candor, and fairness to courts 
and lawyers, and his marked ability and 
integrity have gained him the warm re- 
gard and high esteem of a wide acquaint- 
ance among the legal profession of the 
state, and even of the nation. His con- 
nection with the American Bar Associa- 
tion and his presidency, until a recent 
date, of the American Institute of Crim- 
inal Law and Criminology has brought 
him in close contact with many of the 
prominent legal men of the nation. 

His legal practice extended to the high- 
er courts in which he won a high stand- 
ing, and his experience and practice in 
those courts made him an exceptionally 
well qualified man in every way for the 
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position of judge of the supreme court of 
Indiana, to which position he was elected 
in November, 1908, and which high of- 
fice he filled for six years, his term ex- 
piring on the first of last January. He 
was a candidate for re-election in the 
fall of 1914, but was defeated, along 
with the entire state Republican ticket. 

The early and hard training of young 
Myers gave him a most rugged consti- 
tution, and his capacity for work is re- 
markable. During his long and exten- 
sive career as a lawyer in Logansport he 
served as city attorney and county at- 
torney of Cass county. In educational 
lines he served eleven years on the Lo- 
gansport school hoard, and has been for 
some time a trustee of DePauw Uni- 
versity. His farming interests have al- 
ways been extensive. 


Judge Myers’s numerous friends are 
urging him to become a candidate for 
the Governorship,—a position for which 
his ripe experience, legal training, ju- 
dicial service, and sterling character em- 
inently qualify him. 


A Practitioner for Sixty Years. 


HERE resides in Aledo, Illinois, a 
lawyer who for sixty years has been 
engaged in the practice of his profession. 
Isaac N. Bassett is now in his ninetieth 
year, with mental faculties unimpaired. 
He is still in practice, being a member of 
the law firm of Bassett & Hebel, and hav- 
ing his duties to which he gives his daily 
attention. Mr. Bassett was born in Lew- 
is county, Kentucky, September 8, 1825, 
in the Ohio river valley on a little farm 
12 miles from Portsmouth, Ohio. He 
received but little education, leaving 
school when he was fourteen years old, 
and his principal attainment there was in 
orthography. His father bought a new 
place in the woods, and he and his 
brothers cleared out a farm, and with 
their own labor did all the work of grub- 
bing, making rails, fencing the land, and 
putting it into cultivation. They cut and 
hewed the logs, built the barns and other 
buildings, and did all the work. 

He devoted the evenings and Sundays 
to study, getting such information as he 
could obtain from the few books that 
were within his reach. When he was 
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twenty-one years of age, he, with an 
older brother, engaged in a little mer- 
cantile business on the banks of the Ohio 
river, where they not only sold goods, but 
bought hoop poles, tanned bark, wood, 
and other lumber, and carried it to Cin- 
cinnati in flat boats which were run down 
by hand, Mr. Bas- 


sett learning the 
river and piloting 
the boat. In the 


spring of 1847 he 
was married, and 
the mercantile bus- 
iness not proving 
a success, he com- 
menced reading 
law in 1850, with- 
out a_ preceptor, 
and came to Mer- 
cer county, Illinois, 
in 1852, with his 
wife, three  chil- 
dren, and a sister. 
In 1853 he aided 
in the organization 
of the Mercer 
County Agricultu- 
ral Society, which 
is still in exist- 
ence, and in 1854 
he was elected su- 
pervisor of New 
Boston township, it 
being the first 
board of supervis- 
ors in Mercer 
county, and the same year he was a 
delegate to a convention which organized 
the Republican party in Mercer county, 
but it was called the anti-Nebraska party, 
and he was one of the committee on reso- 
lutions. He was admitted to practise 
law in 1854 and in 1855 removed to 
Keithsburg, Illinois, and formed a co- 
partnership with Elias Willits. The 
same year he was elected treasurer of 
Mercer county, which office he held for 
four years. On account of the fail- 
ure of merchants with whom he had 
deposited public funds, there being no 
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banks, he was placed in default and as- 
signed all of his property to his sure- 
They realized sufficient from his 
assets to save themselves from any loss. 
During the settlement of his affairs by 
his assignees, he went to Denver, in the 
spring of 1860, and practised law there 
until July of the 
following year, 
when he returned 
to Aledo, and has 
since that time 
lived in the house 
that he purchased 
in 1859. His law 
practice soon be- 
came extensive. 
He was engaged in 
some of the most 
important cases in 
Mercer county and 
practised in several 
of the surrounding 


counties. He as- 
sisted in organi- 
zing the Mercer 


County Bar Asso- 
ciation and was its 
president for a 
number of years. 
He is one of the 
lawyers who, in 
1877, met at 
Springfield and or- 
ganized the Illinois 
State Bar Associa- 


tion of which he 
still remains a member. Mr. Bassett’s 
oldest son was educated at the An- 


napolis Naval Academy and was a 
lieutenant in the Navy. His son Thomas 
W. Bassett, after graduating from the 
lowa University Law School, prac- 
tised with his father for fifteen years, 


but later removed to Kent, Wash- 
ington. His youngest son, Victor, is a 
physician. 

Mr. Bassett’s many friends trust 


that he may be permitted to continue 
his professional work for years to 
come. 
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Deed of Gift 


of Birthday 


Al Memento of One of the Best Loved Names in English 


Litera 


O NE of the most unique legal docu- 
ments in existence is that owned by 

Mrs. W. Bourke Cockran, formerly Miss 

Annie B. Ide, and daughter of the form- 

er Ambassador to Spain, H. C. Ide. It 

is a formal deed of gift executed by 

Robert Louis Stevenson, the author. In 

it Stevenson transferred, in the form of 

a legal document, his birthday, Novem- 

ber 13, to Mrs. Cockran, who was then 

Miss Ide, with the 

President of the Unit- 

ed States as alterna- 

tive assignee. Miss 

Ide’s father, who af- 

terward became. a 

Philippine commis- 


sioner, was American 


land commissioner in 
Samoa when Steven- 
son lived there, and 
the two families 
were on the most 
friendly terms. The 
document of transfer 
was drawn because 
Miss Ide’s birthday 
fell on Christmas, and 
Stevenson thought it 
unfair that the per- 
sonal event should be 
merged in the greater 
holiday, and he made 
the gift the more will- 
ingly as he had no 
further use for a 
birthday for himself. 
The document is as 
follows: “I, Robert 
Louis Stevenson, ad- 
vocate of the Scots 
bar, author of the 
‘Master of Ballan- 
trae,’ and ‘Moral Em- 
blems,’ stock civil en- 
gineer, sole owner 


ture 


and patentee of the palace and planta- 
tion known as Vailima, in the island of 
Upola, Samoa, a British subject, being in 
sound mind, and pretty well, I thank 
you, in body: 

“In consideration that Miss Annie B. 
Ide, daughter of H. C. Ide, in the town 
of St. Johnsbury, State of Vermont, 
United States of America, was born out 
of all reason upon Christmas Day and is 
therefore out of all justice denied the 
consolation and profit of a proper birth- 

day: And considering that I, Robert 
Louis Stevenson, have attained an 
age when we never mention it, and 
that I have now no further use 
for a birthday of any descrip- 
tion ; and in consideration that 

I have met H. C. Ide and 
found him about as white 

a land commissioner as I 
require: “Have trans- 

- ferred and do hereby 
transfer to the said 

Annie B. Ide all and 

whole my rights and 

privileges in the 

13th day of No- 

vember, formerly 

my birthday and 

henceforth the 

birthday of the 

said Annie B. 

Ide, to have, 

hold, exercise 

and enjoy the 

same in cus- 

tomary man- 

ner, by the 

sporting of 

fine raiment, 

eating of 

rich meats 

and receipts 

of gifts, 

comp li- 
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ments and copies of verse, according to 
the manner of our ancestors: 

“And I hereby direct the said Annie B. 
Ide to add to the name of Annie B. Ide 
the name of Louisa—at least in private 
—and I charge her to use my said birth 
day in moderation and humanity, et tan- 
quem bona filia familia, the said birthday 
not being so young as it once was and 
having carried me in a very satisfactory 
manner since I can remember: 

“And in case the said Annie B. Ide 
shall neglect or contravene either of the 
above conditions, I hereby revoke the do- 
nation and transfer my rights in the 
said birthday to the President of the 
United States for the time being.” 

The document bears date June 19, 
1891, and is duly witnessed by Lloyd 
Osbourne and Harold Watts, having 
been formerly signed and sealed by Ste- 
venson. 


Prominent South Carolina Lawyer Dies 


Edgar Means Thomson of Columbia, 
aged 42, assistant division counsel for the 
Southern railway, died on April 29, after 
a brief illness. 

He was born in Spartanburg, July 13, 
1872. His parents were the late Waddie 
Thomson, an eminent attorney at Spar- 
tanburg, and Mrs. Waddie Means Thom- 
son, who survives her son. Mrs. Thom- 
son was Miss Means, daughter of the late 
Gov. Means, a former chief executive of 
South Carolina. Both the Means and 
Thomson families have long been promi- 
nent in the history of the Piedmont sec- 
tion of South Carolina. 

Edgar Means Thomson began his busi- 
ness career in Rock Hill, going there 
from Spartanburg to become a stenogra- 
pher in the office of W. B. Wilson, an at- 
torney. In 1893 he came to Columbia 
and entered the service of B. R. Abney, 
the present division counsel for the 
Southern railway, as stenographer and 
clerk. The young man’s great ability 
was soon demonstrated, and, after sever- 
al years of study, he was admitted to the 
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bar by the state supreme court in 1898. 
In 1900 he was made assistant division 
counsel for the Southern railway, having 
Edgefield, Lexington, Richland, Ker- 
shaw and Sumter counties as his terri- 
tory. A few years later he and Mr. 
Abney formed a law partnership, Mr. 
Thomson still retaining his official con- 
nection with the Southern. In 1907 the 
partnership was dissolved, Mr. Thomson 
returning to private practice, but held 
his position with the Southern as assist- 
ant division counsel until his death. He 
was a Mason and a Shriner. 


Decease of Noted New York Lawyer 


Colonel William Jay of New York 
died suddenly on March 28, at White 
Sulphur Springs, W. Va. Heart disease, 
from which he had been suffering for 
some time, was the cause of his death. 
Colonel William Jay, only son of John 
Jay, former minister to Austria, and a 
direct descendant of the John Jay of 
Revolutionary fame, who was first Chief 
Justice of the United States, came of a 
family for more than two centuries iden- 
tified with the affairs of New York. 

Colonel Jay was born in New York 
city Feb. 12, 1841. He entered Columbia 
College and was graduated in 1859. At 
the beginning of the Civil War he entered 
the army and served throughout the con- 
flict. He was on the staff of General 
George B. Meade, commander of the 
Army of the Potomac, and he attained 
the rank of lieutenant colonel by brevet. 

After his war service he took up his 
law practice and took an active part in 
the legal affairs of the city, and was one 
of the men who founded the Bar Asso- 
ciation in 1869. He became a member 
of the firm of Van Winkle, Candler & 
Jay. Edgar S. Van Winkle had been a 
law partner of Daniel Webster. The firm 
later became Jay & Candler. Colonel Jay 
was attorney for the Trinity Corporation, 
his family having been connected with 
the church for five generations. 


Judge Henry Clay Caldwell 


Thirty-nine Years on Federal Bench 


HONORABLE Henry Clay Caldwell, 

for thirty-nine years a United 
States district and circuit judge, and 
famed in the judicial and political world 
as the only man who refused an appoint- 


ment to the office of chief justice of the 
United States Supreme Court because 
he felt himself unfitted for the task, died 
on February 15, at his residence, in Los 


Angeles, California. A colonel in the 
Union Army, he was appointed to the 
Federal judgeship by President Lincoln, 
and he became President Lincoln’s last 
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appointee to a similar office. He was 
eighty-three years old when he passed 
away. 

At the time of his resignation from the 
Federal bench Judge Caldwell had served 


more years in that judicial capacity than 
any other man, and his record has 
never been equaled. He established 
many precedents in judicial proceedings, 
and early in his career as a Federal judge 
became distinguished by a celebrated de- 
cision known as the “Coonskin-cap 
Case. 
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Although he was appointed almost 
from a cavalry saddle in the Union Army 
to a seat on the bench in the heart of the 
South, at the time when feelings were 
most bitter and during the trying “car- 
pet-bag” days, he became one of the 
most loved southern jurists, and his great 
service to both the North and the South 
in the serene sanity of his decisions and 
actions at that time have since been the 
subject for national congratulation. 

It is said of him that no other judge 
in the Mississippi valley so endeared him- 
self to the people, or was so constantly 
and aggressively watchful for the best 
interests of the people. 

It was during this time that he made 
the revolutionary decision regarding the 
outlawing of bills and supplies for labor 
against a railroad. A precedent of long 
standing in the Federal courts held that 
such bills were outlawed three months 
after being contracted. A tall mountain- 
eer wearing a coonskin cap came to his 
court for the adjustment of a bill he held 
against a railroad for ties supplied by 
him. Taking a long-standing precedent, 
Judge Caldwell threw the case out of 
court, and the next morning the man with 
the coonskin cap, who had lost his entire 
worldly wealth by the decision, was 
found hanging lifeless in his backyard. 

When the next cases involving a sim- 
ilar claim came to the court, Judge Cald- 
well, with a solemnity and eloquence that 
became historic in that district, recited 
the case of the man with the coonskin 
cap, and established a new precedent 
which held that bills for labor and sup- 
plies must be paid before all other claims 
against a railroad. 

On December 4, 1832, he was born in 
Marshall county, Virginia, and when 
four years old was brought by his father, 
Van Caldwell, to Iowa, where a home 
was established on the Des Moines river 
when that region was the domain of 
the Sac and Fox Indians. 

His father became a famous character 
of the pioneer days of Iowa. With a 
natural inclination for study, Henry Clay 
Caldwell entered the law offices of Judge 
J. C. Knapp and former United States 
Senator George Wright, and was ad- 
mitted to the bar in 1851. When twenty- 
four years old Mr. Caldwell was elected 
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prosecuting attorney of Van Buren coun- 
ty, and in 1860 became a member of the 
state legislature. He was the chairman 
of the Judiciary committee, where he 
was attracting state-wide attention when 
the Civil War began, and Attorney Cald- 
well enlisted in the Third Iowa Cavalry. 

His service with that military com- 
pany continued throughout the war, and 
his gallantry was so conspicuous, and his 
service so valiant, that he was appointed 
successively major, lieutenant colonel, 
and colonel. 

At the close of the war he returned 
to Iowa, and was almost immediately 
notified of his appointment to a Fed- 
eral judgeship, the appointment being 
dated from June 20, 1864, for the United 
States District Court for Arkansas. 

Judge Caldwell was the principal in 
one of the political secrets that stirred 
the nation. Because of his great ability 
and his high standing in the South, 
Judge Caldwell was selected by President 
Cleveland to become chief justice of the 
United States Supreme Court, and a rep- 
resentative of the President called on the 
judge to ask him if he would accept. 
To the amazement of the political world, 
Judge Caldwell refused the appointment, 
and gave as his reason the simple state- 
ment that he felt he was unfitted for the 
office, that he did not have the proper 
mental equipment and training. 

When he retired in 1903 he received a 
volume of letters from the most promi- 
nent men in the country regretting his 
loss to the bench and congratulating him 
on his splendid record. 

The law journals of the country paid 
him remarkable tributes at the time. 

As a speaker and lecturer, he also had 
a high reputation, and was known as a 
man of unusual wit and great charity 
and understanding. 

Nine years ago he went, with Mrs. 
Caldwell, to Los Angeles to establish a 
permanent residence. Several times dele- 
gations from the East came to him, urg- 
ing him to enter a great legal battle where 
his peculiar abilities were greatly needed. 
Once a fee of $50,000 was offered if he 
would go to Kansas and defend a corpo- 
ration, but he refused. He spent his days 
in his garden and among his books, and 
recalling old times with his old friends. 





The habit of looking on the bright side of things is worth 
far more than a thousand pounds a year.—Samuel Johnson. 


Fine Remitted. County Justice.—I'll 
have to fine ye a dollar, Jeff. 

Jeff—tlIll have to borréw it of ye, 
Judge. 

County Justice—Great snakes! It 
was only to git a dollar I was fining ye. 
Git out! Ye ain’t guilty, anyway.— 
Philadelphia Bulletin. 


Guilty! The justice of the peace in 
a town in Ohio, in pursuance of his du- 
ties, had to hear and judge cases that 
were brought before him, and also per- 
form occasional marriage ceremonies. 
He found it difficult to dissociate the va- 
rious functions of his office. 

Everything had gone smoothly until 
he asked one bride: “Do you take this 
man to be your husband ?” 

The bride nodded emphatically. 

“And you, accused,” said the justice, 
turning to the bridegroom, “what have 
you to say in your defense?” 


An Old Offender. Drunk: 
bein’ a bit drunk, yer washup. 

Magistrate: Prisoner known to the 
police, Constable ? 

Constable Ryan: Indade he is, sor; 
he’s been here foive toimes for bein’ 
robbed and twoice for bein’ assaulted 
wid wiolence.—Sydney “Bulletin.” 


His Grounds. 


I plead 


By a queer trick of 
politics an ignorant and pompous old 
darky was elected judge of a minor court 


in a certain western state. In the first 
case over which he presided he made a 
ruling so absurd that the lawyer whose 
case was affected by it said: “This is a 
very strange ruling, your Honor. Upon 
what grounds do you make it?” 


“What grounds—does you say? Why, 
dese yer’ co’thouse grounds, of co’se!” 


replied the judge.—Judge. 
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An Obnoxious Statute. There is a 
tradition that an Irish individual, named 
and entitled Honorable Denis Quinn, 
used to dispense justice in the brown- 
stone building at the corner of Center 
and Chambers streets, New York. In an 
action for breach of a contract of sale, it 
was meritoriously set up for the defend- 
ant that the case fell within the statute 
of frauds. “But,” explained Denis, 
“there is no fraud in this case.” “Permit 
me,” replied the counsel, “to quote the 
statute; and he proceeded to do so. 
“Yis,” rejoined Denis, “imported, as I 
have been given to undersand, into our 
statute books from England, and calcu- 
lated to disturb and shatter all confidence 
between man and man, as if a man 
couldn’t make a lawful bargain, if, ow- 
ing to the poverty of his parents, he 
hadn’t learned to write. Sor, I overrule 
the statute of frauds. Niver plead it 
again in this court if you expect to be 
heard.”—Nat. Corp. Rep. 


Preserving the Court’s Dignity. A 
Missouri justice of the peace has devised 
a plan whereby judges may resent insult 
in an approved manner, and at the same 
time invoke the majesty of the law to de- 
feat retaliation. “Judge” Green had laid 
aside the shoemaker’s awl, and was en- 
gaged in the trial of a civil suit that in- 
volved $3.25, and costs. In the course of 
arguments, Marks, counsel for the de- 
fendant, made a statement reflecting up- 
on the court’s knowledge of the law. 
Whereupon the court, rapping upon the 
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side of his bench and gazing fearlessly in- 
to the eyes of defendant’s counsel, said: 
“We will now take a brief recess. Marks, 
you are a d—d liar.” Marks’s lips parted 
with a show of resentment, but before 
he could proceed, the court rapped for 
order with the injunction: “Shut up, 
Marks! Court is now in session—Am- 
erican Lawyer. 


Comity in Justice Court. Two Ver- 
mont lawyers were trying a case before a 
rural justice, and one of them, who rep- 
resented the defendant, took occasion to 
cite a Massachusetts case that was on all 
fours with his contention. His opponent 
nudged the justice and whispered, “Look 
out! He’s trying to ring in a Massachu- 
setts case on you.” The justice pounded 
on his table and asked to see the book. 


It was handed to him. He examined it - 


with all the concentrated wisdom of ages 
in his countenance, and returned it, say- 
ing, “Mr. , this here court may not 
be a lawyer, but it ain’t to be imposed up- 
on that way! That’s a Mass’chusetts 
case. Judgment for the plaintiff—Green 
Bag. 


Right Triumphs. “In Chicago, in 
1858, in a two-story wooden building on 
the north side, over a liquor saloon, Pat- 
rick O’Malley, J. P., had an office, where- 
in he was trying to level the scale-beam 
of the blind goddess. One day, a knotty 
point arising, he disposed of it as fol- 
lows: ‘The court will take a recess for 
five minutes.’ (Tunking the floor with 
his cane), ‘Moike! Moike! bring me up a 
glass of whisky and make it hot.’ (After 
drinking, smacking his lips, and calling 
to order), ‘The court decides that the 
gintleman’s point is not well taken.’ ” 

Counsel: “But, your Honor, here’s the 
statute of Illinois directly to the contrary 
of your Honor’s ruling.” 

O’Malley: “Contrary, is it?’ (Then 
striking the table with his fist), “Oi 
overrule the statutes of Illinois. Right is 
right, even if the Hivins tumble down.” 
—Nat. Corp. Rep. 


Running the Court Right. A coun- 
try justice of the peace called upon a 
retired attorney, and after presenting a 
statement of facts asked, as a matter of 
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friendship, for a legal opinion upon them. 
This the attorney gave. When the at- 
torney had finished, the “squire” rose and 
said : 

“Well, those are just the facts in a case 
I am going to try next Thursday in my 
court, and I knew you would give me 
the right kind of an opinion, so I came to 
you. The costs in that case will be just 
$7.50, and I am willing to divide with 
you. When I was a candidate, some of 
the folks in niy county thought that I 
didn’t know enough to run this office, 
and I intend to show them that I do. The 
next case I have, I will come to you 
again, and we, will run that court right 
or bust a hamstring.” 

With that the justice of the peace 
dropped $3.75 on his astonished friend’s 
desk and took his departure, satisfied 
that his first case would get the right 
kind of a decision when it came up for 
trial on the following Thursday. 


Not Retroactive. A New York sales- 
man tells of a stay made by him at a 
western hotel where he observed an old- 
fashioned roller towel. “Say,” asked the 
Gothamite of a man in the washroom, 
“don’t the owner of this hotel know that 
it’s against the law of the state of Illinois 
to use roller towels now?” “He knows it 
all right enough,” said the man ad- 
dressed, “but that law wasn’t passed 
when this towel was put up.”—(San 
Francisco) Argonaut. 


So Near and Yet So Far. The presi- 
dent of a corporation dictated to a trial 
stenographer a letter to one of the stock- 
holders, who had refused either to pay 
for his stock or to return it, and made 
use of the following language: 

“Should you take the action indicated 
in your letter of the 26th inst., this cor- 
poration will take such action as will be 
meet and proper in the premises.” 

Imagine his surprise when a letter 
reading as follows was placed before 
him for his signature: 

“Should you take the action indicated 
in your letter of the 26th inst., this cor- 
poration will take action that will make 
you wish you had left the meat and chop- 
per on the premises.” 
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